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TEAGUE P. PATERSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
BEESON, TAPER &BODING, APC
483 Nin[h Street, tad Floot-
Oakland, CA 94607
Telephone: (510) 625-9700
Facsimile: (510) 625-8275
Email: tpaterson@beesontayeccom

vsoroushian@beesontayer.com

Attorneys for Plaintiff
AFSCME LOCAL 101

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

AT SAN JO5E

SAN JOSE POLICE OFFICERS'
ASSOCIATION,

Plaintiff,

v.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES I•] 0,
inclusive,

Defendants.

AND RELATED CROSS-COMPLAINT AND
CONSOLIDATED ACTIONS

Consolidated Case No. 1-12-CV-225926

[Consolidated with Case Nos. 1-12-CV-125928,
I-12-CV-226570, 1-l2-CV-226574,
/-11-CV-227864, and 1-12-CV-233660]

DECLARATION OF CHARLES ALLAN IN
SUPPORT OF AFSCME LOCAL 101'S
OPPOSITION TO DEFENDANT'S
MOTION FOR SUMMARY
ADNDICATION

Hearing Date:
Hearing Time:
CouRroom:
Judge:
Complaint Filed
Trial Date:

June 7, 2013
9:00 a.m.
2
Hon. Pahicia Lucas
July 5, 2012
June t7, 2013

I, CHARLES ALLEN, declue:

I. I am a Business Agent for Local 101 of the American Federation of Sta[e, County and

Municipal Employees ("AFSCME" or "Union"). I have served in that capacity since December 74,

1
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1 2010. T have personal knowledge of the facts set forth below and if called as a witness I could and

z would testify competently thereto.

3 2. AFSCME consists of two bazgai~ing units: the Municipal Employees' Federation ("MEP") ~,

4 and Confidential Employees' Organization ("CEO"). MEF has been without a negotiated contract

5 with the City of San JosB ("City") since [he previous one expired on June 30, 2011, and CEO has

6 been without one since theirs expired on September 17, 201 I. I was and am personally involved in

~ the efforts to bazgain new contracts with the City for MEF and CEO and with the negotiations related

$ to retirement and Measure B. I reviewed the offers and side-letters.

9 3. On May 12, 2011, the City presented AFSMCE (both MEF and CEO) with a last, best and

10 final offer for a new contract. Within the offer were two side-letters: one was with respect to the

11 Supplemental Retiree Benefit Reserve ("SRBR") and the other concerned pension reform.

t z 4. The City never made a proposal concerning pension benefits during the 2011 contract

~ 3 negotiations, despite its professed desire to initiate pension reforrn. Its bazgaining agents averred that

14 ~e issue was too complicated at the time ai d, instead, preferred addressing the issue though a side-

15 letter. In fact, AFSCME asked die Ciry if it had any pension proposals in Spring 2011, and the City

16 denied having any.

t ~ 5. On May 13, 2011, Mayor Reed and the City Council issued a memoru~dum stating that they

~ $ would be amending the City's Charter to limit retirement benefits. I reviewed the memo.

19 6. On May 17, 2011, the City Council voted to impose terms and conditions with respect to the

Z~ conhacts on AFSCME. This included imposing wage reductions of over ten percent and an

21 additional "give-back" in which it rescinded apreviously-granted two percent salary increase on

22 members of CEO and MEF. The result wu a wage reduction of over twelve percent for AFSCME

z3 members. However, it did not impose the aforementioned side-letters concerning the SRBR or

Z4 retirement reform. Since these imposed wage reductions, the City's payroll decreased by over 2,000

z5 workers. This is a fact that the City recognized during negotiation sessions at which I was present.

26 7. On May 24, 2011, the City Council approved the aforementioned memo from May 13 and

2~ directed staff to create a balbt measure. On June 3, 2011, AFSCME received a letter from Gina

ZK Donnelly, former Deputy Director of employee Relations for the City, stating that the staff would be

2
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redn~ning to the City Council on June 21 to present a proposed ballot measure. The 
City offered

AFSCME an opportunity to discuss the matter.

Neeodatine Measure B

8. I was directly involved with and present at each negotiation session with the Cit
y of San Jos€

("City") related to pension reform and Measure B. I never saw Alex Gurza st any 
of the negoriation

sessions and do not remember him being involved in the negoliations. Gina Donnelly 
did most of the

❑egotiaung for the City.

9. AFSCME negotiated with the City over Measure B as part of a Coalition of 
unions including

ABMEI, IBEW, and Loca13 of the Operating Engineers (collectively °Coalition").

10. On June 8, 2011, the City sent a letter to [he Coalirion unions informing them of
 the proposed '.

ballot measure. I

11. The City did not spend over a year negotiating with AFSCME or the Coalition with respe
ct to

Measure B. On June 13, 2011, the City held a meeting for about forty-five minutes with the

Coalition and Association of Legal Professionals in which it distributed a handout regarding 
ils

timeline and process for putting Measwe B before the electorate. Coalition negotialions over

Measure II commenced on July 6, 2011, and ended with the City declazing impasse on Novem
ber 17,

2011. The parties then pazticipated in about four to six mediation sessions that ended around

February 13,2012.

12. Furtheanore, at a retirement negotiations session on November 15, 2011, the Coalition

presented the City with its "Grand Bargain," a complex, yet comprehensive retirement proposal

designed to save the City millions of dollazs. The City left the room to consider the Grand Bazgain

for fifteen minutes. H came back with a couple of minor questions; it then adjourned the mee
ting.

Two days later, on November 17, 2011, the City rejected the Coalition's Grand Bazguin,

communicated its unwillingness to engage in further substantive bargaining sessions, and dec
lazed

impasse.

Measure B and Pensions

13. Measure B requires employees to either make addifional pension contributions (Section 1
506-

A) or to enroll in an alternate plan affording them with substantially lower benefits (
Section 1507-A).

Conmlidffied Case No. b!2-CV-225926
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Nhile Measure B negatively affects employees' incomes or pension benefits, it does not provide them

vith any benefit in exchange for the detriment.

14. AFSCME has never agreed with the City [hat employee pension contribution rates aze

❑terchangeable with wage decreases.

I5. Neither AFSCME nor its members have offered or agreed for its members to make additional

;ontributions towards the City's unfunded pension liabilities. Prior ro Measure B, the City never

•equired that AFSCME members contribute towazds the cost of the City's unfunded liabilities and

mly improved member benefits.

Retiree Health

16. In 2009, MEF and CEO of AFSCM~ Local 10t—abng with other Ciry unions—agreed with

he City that its members would make Annual Required Contributions ("ARC") towards retiree

health benefits, increasing incrementally each yeaz, to fund up to 50°/a of the unfwided liabiliries of

retiree healthcare costs.

17. When MEP and CEO reached the agreement described in the aforementioned paragraph with

respect to funding of the ARC, it did so in part because of the following attendant ciroumstances: a

guazanteed salary increase for the remaining yeaz of the contract, a healthy economy, and the healthy

financial situation of the City. At the time, AFSCME was unaware of the approximately 20%

reduclion in staffing and drastic reductions to compensation (reduced pay, inereaseA health benefit

cost, etc J that the City would allect in the future. The effect of these changes made a material impact

on the significance of the 2009 agreement and resulted in significantly greater costs to active

employees under the 2009 agreement. Further, the Union was unawaze of the City's future plans to

design Measure B and put it to the voters. As a result of these intervening events, the 2009

agreement was never fully implemented by the City aid, indeed, key provisions have been

abandoned by the parties. It is AFSCME's position that the parties aze no longer operating under the

agreement, if they ever were.

OtHer

18. The current mean gross salary of a full-time, benefited AFSCME member is $66,559.50. The

City employs more members of the MEF bazgaining unit, and they receive lower salazies than
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employees within the CEO bazgaining unit do. I artivcd at the aforementioned mean salary based

upon the figures contained within the City's response to a Public Records Request submitted by the

Union A true and correct copy of the City's response dated Febmary 14, 2013, which the Union

maintains in its files and on MEF's website during the regulaz course of business, isattached as

Exhibit 1.

19. M actuazial valuation showed [hat, as on June 30, 2012, Tier 1 AFSCME members

contributed 5.97% of salary towazds pension and could be forced to contribute 10.74% of salary

towards retiree healthcaze if the Union is unable to reach agreement on retiree healthcare by June

2013. After factoring out such deductions baseA on the aforementioned 2012 figures, the mean net

salary of a full-time, benefited member is AFSCME member is approximately $55,437.41. I azrived

at the aforementioned percentage figures based upon Exhibit 1, supra, and inforniatio~ within a

memorandum from Alex Gurza to the Mayor and City Council dated Much 19, 2013. A We and

corzect copy of the March 19th memorandum, which the Union maintains in its files during the

regular course of bwiness, is attached as exhibit 2.

20. Throughout contract and retirement negotialions, Mayor Reed represented tk~at he wanted to

reduce employees' compensation. However, he also represented that he would seek revenues/raise

taxes. However, he never attempted to raise revenues.

21. To date, the City has adopted an ordinance implementing Section 1511-A regazding the

elimination of the Supplemental Retiree benefit Reserve. It has not issued any further ordinances

affecting members of the Federated System under authority of Measure B.

22. APSCME members have never been enrolled in the federal Social Security program. The

Federated City Employees' Retirement System is an alternative m Social Security.

Documents

23. In its ordinazy course of business, AFSCME maintains in its files documents that were

produced and distributed by or for the City, its agents, and the Federated City Employees Retirement

System. Attached as Exhibits 3 through 8 aze true and correct copies of the following reports

originating from the aforementioned:
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~ 24. On page 2 of the following memorandum ro all City employees and retirees which I have

2 reviewed, Debra Figone, the City Manager and a defendant in this case, stated that the "retiree

3 healthcaze benefit can be considered ̀ vested' similaz to the pension benefit itself Based on this, we

4 will not be recommending changes to retiree healthcare benefits ... for current employees or retirees

5 at this time." A hve and correct copies of the memorandum, dated Much 4, 2008, is attached as

6 Exhibit 3.

~ 25. On page 17 of the following memorandum—which I have reviewed—from Kirstin D.

S Poierier-Whitley of the law firm Jones Day' ro the City of San Jose, the former avers: "It appeazs

9 that, depending upon the nature and terms of the ̀ contract involved, retiree health benefits, like

10 pension benefits, may become ̀vested' and constitutionally protected from impairment." On page 20

11 of the same memorandum, Ms. Pottier-V✓hitley further avers: "I believe that it would be difficult to

~ Z azgue that retiree health benefits aze not elements of deferred compensation that, Tike pension

13 benefits, may vest upon acceptance of employment" A vue and correct copy of the memorandum,

14 dated February 7, 2008, along with a transmittal memorandum from the City Attorney to the former

~ 5 Director of retirement services, dated March 7, 2008, is attached as Exhibit 4. The Unioa received a

~ 6 copy of the memorandum from an agent of the City, and AFSCME maintains it in its files during ffie

-~ ~ regular course of business; it is available for public viewing on the MEP website. Furtheanore, the

~ 8 memorandum is available on [he City's own public website.

19 26. In the regular course of its business, the Union also maintains past and present retirement

Z~ handbooks for members of the Federated City Employees' Retirement System ("handbooks"). Such

2 ~ handbooks were distributed to AFSCME members, and I have reviewed the ones in our possession.

22 In discussing contribution rates owing from employees for unfunded liabilities, the handbooks refer

z3 to Municipal Code Sect. 3.28.710, which states that employees are not responsible for paying

z4 unfunded liabilities. Tme and correct copies of the relevant portions of the handbooks fog Sept. 1990,

25 Fall 1995, Fall 1997, and yeaz 2000 aze attached, respectively, as Exhibits 5, 6, 7, and 8. The

Z6 aforementioned language can be found on pages 13, 9, 9, and 9 of the documents, respectively.

27

28
~ Tones Day is counsel to a purported omicus curiae in this case.

6
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1 27. Furthermore, the Sept 1990 handbook, attached as Exkubit 5, contained a section entitled

2 "Vesting." (p. 19.) It stated: "Po be ̀vested' Gtecaily means to be entitled to a fuhve beneSt. You

3 become vested in the retirement system after five (5) years of membersLip."

4 28. Additionally, the retirement handbooks defined ̀prior service" es, "Your City service prior to

5 July 1, 1975, for wMch you arc entitled to credit under this System. [SSMC.3.28.030('1~]." They also

6 de&aed "current service" es, "Your Ciry service since July I, 1975. [SJMC 328.030(H)]." (See, e.g.,

~ Exh. 8, PP. 73, 74.)

$ i declare under penalty o£pequry index the laws of the State of California that the foregoing is

9 true and correct and that I executed this declaration on April 30.2013, inSwS°K• California.

10
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February 14, 2013

Yolanda Cruz, President
Municipal Employees' Federation, AFSCME, Local 101
Go Dr. MLK Jr. library
150 E. San Fernando St.
San Jose, CA 95112

Laverne Washington, President
Confidential Employees' Organization, AFSCME, Local 101
Uo City Attorneys Offlce
200 Eas4 Santa Clara Street
San Jose, CA 95113

Charles Allen, Business Agent
AFSCME, local 101
1900 Embarcadero #305
Oakland, CA 94606

Re: Information Request dated January 28, 2073

Dear Yolanda, Laverne and Charles:

We are in receipt of your informaiion request dated January 28, 2013. During the negotiation
session on JanuaYy 31, 2013, we jointly reviewed the information request and have noted the
modified Information that will be provided where appropriate.

7. A lisf and count of employees by department, worksife location, job tiNe and
benefit nlass (B, C, D) with number of hours worked in 2012.

As discussed during our negotiation session on January 31, 2013, we are unable to provide
worksile location; however, in some cases People5oft does provide department division
information and we have included that information where available. In addition, we have
provided the number of hours worked in 2012 for pad-time employees only, as discussed.
Please note that, for both MEF and CEO, the data pulled from PeopleSoft did not produce
any employees in the 25-29 hour benefit category. and that the data contained. in the
attachment is of actual positions per PeopieSoft.

Please see Attachment 1.

30D Lust Sanw Clm'a Street, San JosA, CA 95113 /r/(40ri) 535-8150 fiic (408) 29?-6436 wx~rvsxnjoseco.gov



AFSCME Infolmetion Request Dated Janueiy 28', 2013
February 14, 20t3 -
Page 2 of 4

2. A list of current salary information for each incumbent fo include date of hire, date
appo(nfed fo current position, fund in which personae/ costs are accounted, e.g.
general /und.

As discussed during the negotiation session on January 31, 2013, we are providing a report
that includes the employee's hourly rate, date of hire, and date appointed ro current position.
In addition, we are providing tl~e vis-code that tha employee is funded from. Vis-codes
beginning with 007 are General Fund vis-codes. As discussed, if an employee is funded by
multiple funding sources, they will appear on the report multiple times. Please note that, for
both MEF and CEO, the data pulled from PeopleSoft did not produce any employees in the
25-29 hour benefit category, and that the data contained in the attachment is of actual
positions per PeopleSoft.

For your reference, we have included the Summary of Fund Activity and the Fund
Descriptions from the FY 2012-2013 Adopted Operating Budget, which may assist you in
identifying the various vis-codes. Please note that, given the coniltlential naWre of the
information Contained in this report. we will nod be posting this attachment.

Please see Attachment 2.

3. Average salary and median salary for active employees subdivided into fullh'me,
part-time benelitted (Code B, C, D) and part-tfine un-benefltted.

Bargaining
Unit

Average
Hourly Rate -
19.Hours or

peerage
Hourly Rate'

Average
Hourty Rate

Average
Hourly Rate

Average
Hourly Rate°

'. lase... ;;y0.24.Hours 25.29:Houts 3034 Hours Full:Ttme;.

MEF $15.97 —'---$25.49 $20.30 $29.99 li
__ CEO $35.14 _______

___ ----
$31.08_____

--WA __.._
N!A__._____._$27.79 $34.01,'

Bargaining Median Hourly . - Median T Median Median Median :

Unit Rate 19 Hours HouNy Rate Hourty Rate Hourly ate Hourly Rate
or Less -2024HOUrs 2529Nours 30-34.Hours FuIlTime-

MEF $15.96 $22_01 N/A $19,30 $29 b1~
CEO _ $35.50 ._ $28_11 N/A_ $29.50 $3639

Please note that the information provided in the table above is based on employees' current
hourly rates per PeopleSOft.

4. A Ikt bydepartmenf, job title and last pay period worked for partflme employees
by beneftt class with zero hours.

As discussed during our negotiation session on January 31, 2013, we are providing the
employee's depaAment, classification, number of hours worked in calendar year 2072, and
their benefit level. Information regarding an employee's last paycheck is not readily
available, and as such, is not included in the attachment. Please note that the data
contained in the attachment is of actual positionsper PeopleSoft.

Please see Attachment 1.



AFSCME Information Request Dated January 28, 2013
Februety14, 20t3
Pege 8 of 4

5. A llsf 6y department, Job title, worksfte location and hours worked by seasonal

employees in 2008, 2009, 2010, 2017 and 2072.

As discussed-during our negotiation session on January 31, 2073, We will not be providing a

separate response to this question. However, inforinalion that may be responsive to this

request may 6e found in Attachment 7. Please note that the data containetl in the

attachment is of actual positions per Peopie5o(t.

6. A (ISt by department and Job tlNe of employees a1 fop step and duration they have

been of top step, i.e. since 2008, 2009, etc....

Please see Atlaohment 3. Please note that the data contained in the atlzchment is of actual

positions per PeopleSoft.

7. A list by tlepartment, permanent job title, higher class position and workstfe
location of employees working in a higher classification. Include number o/hours
worked in higher class positions and duration of assignment, for 2008, 2009, 2070,
2011, and 2071. Also include if there have been any extensions for higher class
pay beyond 6 months approved ornot approved by the Union.

As discussed during our negotiation session on January 31, 2013, we are providing the
depadment, classification, and the numberof hours reported as higher class pay for 2008,
2009, 2D10, 2011, and 2012. Information regarding the higher class position is not readily
available, and as such, is not included in the attachment Please note we are unable to
determine via PeopieSoft if an employee worked mWtiple higher class assignments In a
given year and the. duration of each higher class assignment.

Please see Atlachment 4.

8. A list of employees with their total sick leave hour accruals for 2009, 2010, 2071,
2012 and present.

As discussed during our negotiation session on January 31, 2D13, we are providing the
employee's depadment and number of accrued sick leave hours as of pay period 26 in the
2D12 calendar year.

Please see At~achinent 5.



AFSCME inbrmalion Requas~ Dated Jenuery 28, 2013
Febmary 74, 20'13
Page 4 of 4

9. Number of parf•tlme benetifled antl un-benefitted employees by benefitcode (8, C,

D) (n the Federated re(iremeni plan.

r N~1. .... }~).~ ',~ ,.~ xle ~'r~'i. ufs

~

'''~¢'l8 #1p17r~' i"d03d1~toli

CEO 4~ ._~...~1 N/A ... _ 2

Please note that the data contained in the table above is based on actual positions per

PeopleSoft.

70. List of paid interns, contract employees by department, worksite location and
classi/ication and duration of appotntment for 2008, 2009, 2070, 2017, 2012 and
present.

As discussed dtui~g our negotiation session on January 31, 2013, we ere providing a list of
paid interns by department. Please note that tha data contained in the attachment Is of
actual positions per PeopleSOft.

Please see Attaohmenl 6.

Please let ine know iF you have any questions regarding the information provided.

Sincere~i ',

/ / e/ ~________.
' O///L
Aleli Gurza
Daputy City Manager
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MAR 20 2013

CRY OP !~

s~rJosE
cne~rni, or s~u~N v.~u,ev

TO: IIONORABLE MAYOR FROM: Alex Gurza
AND CITY COUNCIL

SUBJECT: Pension and Retiree Healthcare DATE: Maroh 19, 2013
Valuations Update

INFORMATION

The Retu~ement Boards' actuary, Cheieoq bas wmpleted the valuations Cor Fisral Yeaz 2013-
2014, using data as of June 30, 2012. The purpose of this memorandum is to provide the City
Council with an update on these valuations. These latest actuarial valuations estimate an over
$2.9 billion total unfunded liability from the pension and retiree healthcare benefits programs vi
bath the Federated CiTy Employees' Retirement System and Police azid Fire Department
Retirement Plan.

The Ciry has undertaken efforts to address the significant unfunded liabilities in both retirement
plans. These latest valuations include the following significant changes:

Implementation of Tier 2 in the Federated Retirement System
Elimination of the Supplemental Retiree Benefit Reserve (SI2BR)

Healthcare plan design changes

The Federated City Employees' Retirement System and the Police and Fire Depamnent Plan use
Cheiron, Inc. to provide actuarial valuations of the respective retirement systems' pension and
retiree healthcare programs. The information contained in this memorandum is based on
Cheiron's valuations as of Tune 3Q 2012. Please note that the Boards' actuary conducts
valuations on an annual basis, as of June 30~' of each year. The most recent completed actuarial
valuations as of June 3Q 20]2, will serve as the busisfor the contribution rates for Fiscal Year
2013-2014. This memorandum has been issued at this time due m. the completion and the
Boards' approval of all actumral valuations by the Boards' actuazy.

i~7ol:~yy_o~~~1 • I YR~]!~ ~f~9i7~yJ~~}u IJ~M~9'b

Federated Pension Actuarial Valuation

"1'he following chart compaz~es contribution rates from Fiscal Year 2012-2013, to We contribution
rates for Fiscal Year 2013-2014. This informxfion can be found in [he June 3Q 2011, and Jude
30, 2012, pension actuarial valuations.



Honrnable Mayor and City Council
Pension end Refvee Healthcare Veluatims Updam
March 19, 2013
Page 2 of 10
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P,mployee Pension Contribution Rate 5.74% 5.97°/a 6.68%

City Pension Contribution Rate 44.45% 50.85% 6.6ft%

Total Pension Contrlbutian Bate 50.19% 56.82% 13.36%

Net Change in Total Pension
6.63% N/AConhibutiou Rate

As of September 3Q 2012, any new hire m~ rehire iaro tl~e Federated City Employees' Retu~ement
System has been placed in Tier 2. As of Febtuw•y ] 3, 2013, fliere are ll 8 employees in Tier 2.
Tier 2 significanriy reduces the City's costs Por retirement benefits. The Tier 2 contriburion rates
aze shazcd 50/50 behveen employees and the Ciry. The chart above also includes the Tier 2
contribution mates,

Cheiron's Federated pension actuarial valuation repot, as of June 3Q 2012, indicates that there is
en unfunded liability of approximately $1.08 billion. As part of the implementation of the
retirement changes, the Supplemental Retiree Bene£S Reserve (SRBR) was eliminated. Without
elimination of the 5RBR, the Federated pension unfunded liability would have been $1.12
billion I~owever, even with the elimination of, the SRBR, there was a 9.82% increase in the
unfunded acmazial liability from the previous fiscal year. ~ -

The following cha~k £or the Federated pension acNaziai valuation describes the unfunded
ac[uaiiat liability and funding ratios for the Plan as of June 30, 2011, and June 30, 2012.

~~~e~fi~g~ eTP S.~gn;~~~'"~'~~ua anr~q~s~d€>~~~$~~1Y2' `l'~ua~'une~.w 
6~/31~Y~1~2~`;,~L

Discount Rate
x,50% 7.50%(Earnings Assumption) '~.

Unfunded Actuarial Liability
$981.568 Million $1.078 Billion(UAL)

Net Change in UAL .596.432 Million
9.82

Funding Ratio —
65.00 % ~ 62.00%Actuarial Value of Assets

Finding Ratio—
64.00% 58.00%Market Value of Assets

The Federarod pension acNnriei valuation numbers iuciude the elimiva~iov ofthe SRBR as of Iuue 3Q 2012
' Cheiron's Federated pension acNarial valuation as of tune 30, 2011 (Reporc dated November 201 l)

Cheiron's Federated pension acNarisl valuation az afJune 30, 2012 (Iteporz dated December 2012)
Chelron's Federated pension acNa~ial valuation as ofJu~e 3Q 2012 (Report doled December 2012)



I{onorabie Mayor and.City Council
Pension and RePvice Healthcare Valuations Update
Maro619, 2013
Page 3 of 10

Federated Retiree Healthcare Valuation

Cheiron also completed a valuation on the Federated Retu~ement System's refuee healthcare plan

as of June 30, 2012. T'he revree healthcare plan design changes that were implementeA in the

last few yeaz~s had a significant vnpact un ]oweriug the unfunded liability. In the Federated
System alone, these plan design changes were the primuy factor in an approximate $200 million
reduction in the Federated retiree healthcare unfunded IiebiliTy.

In 2009, the CiTy and most bargaining units began a five yeaz• phase-in [o fully pre-fund the
Annual Required Contribution (ARC) for retu~ee healthcare. The end of this five yeazphase-in is
this yew and the Ciry and employees in the Federated retirement system will begin paying the
full Annual Requieed Contribution. Even with the $200 million decrease in the unfunded
liability, this will result iu a 3.48°/a inecease for employees in eetiree 6ealthoare conhibution
alone and a 4.02% inc~•ease for the City.

The June 30, 2012, actuarial valuaUOn takes into account employees and the City paying the full
Annual Required Contribution. These confriburion rates will go into effect foi~ Fiscal Yeaz 2013-
2014, unless an agreement is reached with tt~e Federated bargairring units on retiree healthcaz'e.

The following char[ compotes contcibudon istes from Fiscal Year 2012-2013, to the contribution
rates for Fiscal Yeaz~ 2013-2014. This information can be found in the June 30, 2011, and Tune
30, 20] 2, retiree healthcaze actuarial valuations.

~de~s£g~i ~ ~~i~e`e~ e~slth`~ Y~~,,C'~a u~ 6n~~s S~,OUl~.Of31~~~r "~nldafZ~~n as' 6b/,Q 3~ a~ ~~,

Employee Contribution Rate 726% ~ 10.74%

City Contribution hate 7.91% 11.93%

22.67%Total Contribution Rate 15.17 %

Net Chnuge in Refirce
Healthcare Contribution Rate

7,50%

The following chart for the Federated relitee healthcaze acNarial valuation describes the
unfunded acNarial liabiliTy and funding raUOS fm• the Plan as of June 30, 2011, and June 30,
2012. This allows the signi5cent decrease in the unfunded liability and the resulting increase in
the funding ratio due primarily to the xe4xee healthcaz~e plan design changes.

Chetrou's FWerated mince healt6carc acNa~ial valuation as of Juoe 30, 2011 (RepwY dated Sanuary 2012)
6 Chevon's Rederated retUee healthcare acma~iel valuation asof June 30, 2012 (Report dated Sanuary 2013)
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Discount Rate 7.5°/ 7.5%
(Earnings Assumption)

Unfunded Actuarial Liability $800.505 Million $604.668 Million
~~)

Net Change in UAL -5195.837 Million
-24.46%

Funding Ratio– 7q% 19%
Actuarial Value of Assets

POLICE AND FIRE DEPARTMENT RETIAEM~NT PLAN

Police and Fire Total Pension Unfunded Liability

During the December 20] 2, Board meeting, the Police and Fire Department voted W et~attge the
earnings assumption from 7.50% to 7.25%. It should be noted that the Federated Boazd voted to
keep the earnings assumption the same (7.50%). The Police and Fire Retirement Board
approveA the contribulion rate resolulions at the March 2013, Board meeting. These contribufion
rates include the elimination of the 3RBR.

Police and Fire have different contribufion ratios, but the actuazial valuation aggregates the
unfunded liabiliTy and the ARC for ttie Plan as a whale. T'he unfunded liability foi the Police and
Fire pension plan increased by 36.06°/a.

R 4oUc~~n~,k~L~X~nsmn~ , -: Valya~~n: &~&~bS~6301~1a ~` IuafiSu as pfi06" ,~1?~'~i

Discount Rate 7.50% 7,25% ~,
(Earnings Assumption)

UnSunded Actuarial Liability $510.3 Million $694.3 Million ~,.
(UAL)

Net Change in UAL $184 Million
36.06%

Funding Ratio- 84.0% 79.6% ''.
Actuarial Value of Assets i

Funding Ratio– 82:2%—~-- 75.9% a
Market Value of Assets '.

' The Police and Nire pension actuarial valuation numbers include the elimination of [he SRBR as of June 3Q 2012
Cheiron's pension ecNariai valuation as of June 3Q 2011 (Report dated Mazc6 2012)

9 Cheiron's memo regarding FYE 2014 wmribntion rates assuming fhe SRBR is eliminated (Report dated December
21,2012)
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Police Pension Contribuflon Rates

The following chart compares contribution rates from Fiscal Year 2012-2013,to the contribution
rates for Fiscal Year 2013-2014. This information can be found in the June 3Q 2017, end June
3Q 2012, pension actuarial valuations.

#~c aO~Y`u'~i I~uii,~~afes.h
~x

ua'iion~~~~;s~cE ~~] '"a"a ,~~ tl~e's.. ~~~~~~;~ ~ ~'- ~~a~ ~ x ~x

Employee Pension Contribution Rate 11.13% 11.65%

City Pension Conhibution Rate 56.57% 6531p 12

Total Pension Contribution Rate 67.70% 76.96%

Net Change in Contribution Rate 9.26%

Fire Pension Conhibution Rates

The following chart compaz~es contribution rates from Fiscal Year 2012-2013, to the contribution
rates for Fiscal Year 2013-2014.

i '~, ~€ T. m~
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`~t'i,"~`. ,~ ~,'~'..~~:,~ s xe r;` 6 .~ z~ ~z-- `.~ +~iQ ~- '€^s~-`g'`
.. .r ~~'.l~ x

Employee Pension Contribution Rate 11.21% - 11.72% '.

City Pension Contribution Rate 58.43% ~ 66.79%t5

Total Pension Contribufion Rate 69.64% 78.51

Net Change in Contribution hate ~ 8.87%

Police and Fire Retiree Healthcare Actuarial Valuation

The health plan changes also resulted in a decrease in the retiree healthcue unfunded liability in
the Police and Fire Department Retirement Plan. A net $66.93 million (-11.21%) decrease was
experienced in the total unfunded liability for retiree healthcare.

The following chart compares contribution rates from Fiscal Year 2012-2013, to the contribution
rates for Fiscal Yeaz 2013-2014.

1° Chevon's pension acmariel valuatlon as of June 30, 2Ull (Report dated March 2012)
" Chevon's memo regarding FYE 2014 conhibution rates assuming We SRBR is eiiminaled (Report dafeA
Decembar 21, 2012)
10 The City coWribution rates For Police include Ne elimination of the SRBR for Pisce] Year 2013-2014
Chevon's pCnsion acNerial valuation as of June 3Q 20ll (Report dated March 2012)

~~ Cheiron's memo regarding FYE 2014 conreibu6on rotes assuming the SRBR is eliminsted (Report dated
December 21, 20@)
~' The City conVibutian rates for Fire include the elimination of the SRDR fof Fiscal Year 2013-2014
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Discount Rote 7.50% ~ 7.25%
(Earnings Assumption) -

Unfunded Actuarial Liability $596.764 Million $529,839 Million
(U~)

Net Change in UAL $-66.925 Million
-11.21

Funding Ratio— 92% 11.1%
Actuarial Value of Assets

Funding Ratio— 9.1% - 10.6%
Market Value of Asset3

Police Retiree Healthcare Contribution Rates

The Police Officers' Associazion (POA) and the City reached an agreement in 2009 that limited
the maximum annual contribution rate increase to 135% for the City and 125% for employees
in the POA, with a cap of 10% for employees and ll %for the CiTy. The numbers below reflect
the ma~cimum amount of increase far the members and the City. The wntri6ution rates do not
result in the futl funding of the Annual Required Contribufion.

The following chart compaz~es contribution rates from Fiscal Year 2012-2013, to the contribution
rates for Fiscal Year 2013-2014.

~ 
e

~~0~~`f1~eC~ 
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~~~
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Employee Contribution Rute 8.26% 9.51% 'I

City Contribution Rate 8.96% 10.31% '.

Total Contribution Rate 17.22% 19.82%

Net Change in Retiree Healthcare
Contribution Rate 2.6

The following chat demonstrates what ilia full ARC contribution rates would be fox Police
retiree healthcare in Fisce] Year 2012-2013, and Fiscal Yeas• 2013-2014, if a. cap was not in
place.

16 Cheiron's retu'ee healthcw~e valuation es of June 30, 2011 (Report dated March 2012)
10 Cheiron's retvee healthcare valwtion as of June 30, 2012 (Report dated January 2012)
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Employee Contribution Rate 13.48% 12 ~Go~a

City Contribution Rate 14.63% 13.95%

Total Annual Required Contribution hate 28,11% 26.69°

Net Change in Retiree Healthcare Annual
Required Contribution Rate

_1.42%

Fire Retiree Healthcaire Conkibutlon Rates

In 2011, the San Jose Fire Fighters (IAFF, Local 230) entered into an agreement with the City to
eap tk~e maximum increase in conteibutions rates for retu~ce healthcare. As with the POA, the
IAFF agreed that the City maxi~tum contribution increase would be 135% and tUe maximum
employee contribution incrcue would be 125%, with a cap of 10%a for employees and 11 %for
the City.

T1ie following chart compares contribution rates from Fiscal Year 2012-2013, to the contribufion
rates for Fiscal Year 2013-2014.

'~~~ 4,~"~~ 4E 3
s~~,ur~ eY~hp~'H~nU~icare ~~

r~~7r~8 ns~~Q~~- 
~
`r ~~~~iS~`~dst z'sF ,.,,, (~ / 0'b 1 2~°hx ~`

Employee Contribution Rnte 6,11% 736%

City Contribution Rate ~ ~ 6.62% 7.97%

Total Contribution Rate 12.73% 1533°

Net Change in Retiree Hcalthcxre
2.6%ConMbution Rflte

The following chtut demonstrates what the full ARC contribution rates would be for Fire retiree
healthcaze in Fiscal Year 2012-2013, and Fiscal Yeaz 2~I3-20] 4, if a cap was not in place.

1° Cheiron's refvee healthcare valuation as of June 30, 201 ] (Report dated March 2072)
19 Cheiron's retiree healihcue valuation as oFlune 30, 2012 (Report dated Sauuary 2012)
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Employee Contribution Rate 1331% 11.79%

City CoutribuHon Rate 14.49% ~ 12.94%

Total Anuual Required Contribution Rnte 27.80 % ~ 24.73%

Net Change in Retiree Healthcare Annual
Required Contribution Ratc _3.07%

Tota(Minimum City Contribution Amounts (if made at the beeinnin¢ of the Fiscal Yearl
and Rates

In 2010-2011, the Retixement Boards adopted an annual required contribution methodology,
which requires tUe City to pay a minimum ARC or a pa~cen[age of payroll, whichever is greater,
for the Federated Retu~ement System and the Police and Fire Department Retirement Plan, In
November 2012, the Federated Retirement System Boazd approved that for the Federated
Retirement System Tiet 2 plan, however, the City's conhibution shall otily be based on u
percentage of payroll. Due to the independently estimated payroll ptojecllous by the Retirement
Boards' actuary aid the CiTy Manager's Budget Office, the Ciry calculations for the City
re5rement wntributions for the Federated Retu~ement System Tier 1 plan and [he Police and Fire
Depaztment Retirement Plan a~•e based on the minimum ARC us required by the Boards or the
ARC based on Dov~d approved pe~~centage of budgeted payroli as caiculated by the Ciry
Manager's Budget Office, wltichever is greater.

Because of this difference in methodology, as repm2ed in the 2014-20] 8 Genera] Fund Forecast,
the 2013-2014 City contributions to [he retirement plans is esdmeted to be $275.8 million for all
funds, which differs from the tables below. Please note that [his figure will change based on
recommendations included in the forthcoming CiTy Manager's 2013-2014 Proposed Budget and
CiTy Council approval of the 2013-2014 Adopted Budget.

The following cLarts have been provided as an ova~view of the respective changes in the Boazd
approved minimum contribution amounts and Board approved rates fi~om Fiscal Year 2012-2013,
and Fiscal Yea~~ 2013-2014,

~ ̀ ~§~` "~~ 
"s 3.h=~d

3 c ~a 1~ j{l ~?kS.R5 ~~U5sf#~,C ~ k`"~ IRT

~$IPolice and Fire Pension ARC $106.145 Million ]9.6 Million

Federated Pension Al2C $102.972 Million $102.470 Million

Total Pension ARC $209.117 Million $222.07 Million

Net Change in Total Peuaian $12,953 Million
Minimum ARC 6.19%
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Police and Fire Retiree $14.922 Million $17.073 Million
Healthcare Minimum

Contribution

Federated Retiree
___

$18.033 Million
_.

$26.833 Million
Healthcare Minimum

Contribution

Total Retiree Healthcare 532.955 Million $43.906 Million
Minimum Contribution

Net Change in Total Retiree
Healtheare Minimum

$10.951 Million

Contribution
33.23

Citv and Emolovee Totnl Retirement Contribution Rates Fiscal Year 2013-2014
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Police 75.62% 21.16% 96.75%

N7re 74.76°/a 19.08% 93.83%

Federated 62.78% 16.71% 79,49%
Tier 1

Total Pension Unfunded L[ability as of June 30, 2011. and June 30 2012
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NPolice and Fire Pension Unfunded $510.3 Million $694.3 Million
Liability

Federated Pension Unfunded Liability $981.568 Million $1.078 Billion

Total Pension Unfunded Liability $1.492 Billion $1.772 Billion

Net Change in Pension Unfunded $280 Million
Liability 18.77%
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Total Retiree Healthcare Unfunded Liability June 30, 2011, and June 30.2012
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Police and Fire Retiree Healthcare $596.764 Million $529.839 Million
Unfunded Liability

Federated Retiree HealtLcare Unfunded $800.505 Million $604.668 Million
Liability

Total Retiree Healthcare Unfunded $1.397 Billion $1.135 Billion
Liability

Net Change iv Total Retiree Healthcare - -$262 Million
Unfunded Liability -1595%

Conclusion

These most recent actuarial valuations reflect the City's efforts to reduce the cast of our plans.
For example, these actuarial valuatlons reflect the elimination of the Supplemental Retiree
Reserve Benefit (SRBR) and healthcare plan changes. Although we have made significant
progress, the most eeoenf aotuarial valuations reflect tUaE the rotal unfundeA liability for both
pension and retiree healthcare is $2.9 billion.

We will keep the City Council informed of any significant developments.

The full actuarial valuations used in this information memorandum can be found at
http://wwwsanjoseca.goy/index.as~?nid~42 L

Alex Gwza
Deputy CiTy Manager

For questions please contact Alex Gurza, Deputy City Manager at (408) 535-5150.
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TO: All City Employees end Retirees PROM: Debre Figone

SUAJF.CT: Retiree I{ealthcar¢ Developments DATE: March 4, 2008

Process Update

rn December of last year, I sent out an ic~foirnaGOnal memorandum m all City employees and

retirees on the subject of retiree healthcare. The memo discussed key Uackground information

related to retiree health issues, the City CounciPs direction to develop a process m address retiree

healthcare, and the process by which we proposed to gather input from alI stakeholders. In light

of new infoanatioq this memo serves as a brief update on [Ue efforts put forth thus far on tUis

impmYant issue.

As a remi~ider, on August 28, 2007, tha CiTy Council directed stafF to:

1. Engage stakeholders in identifying sbategies and alYematives to address our unfunded

liability for retiree healthcare. Stakeholders will include, at a minimum, employees,

City Labor Alliance, Executive Management Forum, retiree associations, retirement

boards, and Sotrth Bay Iabor Council.

2. Co~itinue to survey how odiee cities and counties are addressing theie w~fimded

liabilities.

3. Engage experts, identified by the Administration and stakeholders, as necessary to

evaluate strategies and approaches that are identified by stakeholders or have been

implemented in other cities or comities.

4. Sandy how pre-full funding of benefits can be accomplished through a phased

approach.

The first two items listed above are nearing completion es the facilitations and atwey have been

successfully executed by City staff in coordination with fluee consultants. Starting in December

of 2007, our consultants Have engaged [he ideillified slakeUolders to solicit their input and

capture [heir ideas. A report summarizing all stakeholder feedback sessions, alo~~g with a survey

of other organizations who are exploring ways m cmnply with GASB regulatio~~s will be

cmnpleted in Marcli. As an additional resource for all stakeholder groups, a website has been

created to provide relevant background infonnntion as well es tUe most up-to-date docmnentation

produced from each meeting. The wetisite can be viewed at

www. sanjoseca.env/retireeliealthcare.
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Ves[eU Benefit

In additim~, the Ciry Cou~mil requested additional i~formatio~ eegarding the legal issues related

m changing retiree heolthcare bene£ts. Li Sai~ 70~ retiree healthcare benefits aie in the

Municipal Code as pan of [Ue City's retirement plans. Because San So$'s retiree healthcare

benefits are part of tUe City's retiremenC plans, [6e retiree healdica~e benefit can be considered a

"vested" benef [ similar to the pensim~ be~iefit itself Based on this, we wilt not be

recommending changes to retiree 7~ealthoare benefits (as specified in the Mtmicipal Code) for

current employees or cmxent retirees at this time.

Although 8iis information may help address the existing concerns abouC tt~e possibility that the

]evel of benefit (100 % of tLe lowest cost plan for single or family coverage) would be changed

for current empinyecs and/or current retirees, there remains a very sig~~i5cant cUallenge in

funding the benefit The unfimded liability ie mvrently between $12 and $1.65 billion, end we

will continue to face [he challenge of payi~~g flee long-term costs of providing tUese retiree

Uealthcare benefits. Tlie City and employees covered by the current benefit share an interest in

addressing the costs of retiree healthcare benefits for many reasons, including tUat the Mu~ilcipal

Code specifies that the costs are shared behveen the City aid employees.

Per the Municipal Code, cost-sharing For retiree medical insurance is split 50/50 between the

City and employees. (For retiree dental insurance, the costs are shared between tl~e City and

employees at a caGO of eight ro tluee.) Tn addition to funding tUe oosts of the Uenefit for current

employees and curre~~t retirees, we must continue to wm~k together on other solutions to mitigate

the significant cost of healthcare, including wellness programs aid plan design changes.

I encourage you to continue participating in [his process as we move forward. As requested by

the City Council, staff will conduct further research and compile the ivfonna[ion into a report

which will offer ways m accomplish full pre-funding of benefits through a phased approadi. It is

imperative that the City of San lo~wn[inue to leoin and engage in solutions towards fundi~~g [his

significant IiaUility.

L.

Deb~e Fi o~
City Manager



EXHIBIT 4



C- CfP~Y O~F 7I~

..]6]LV ~~SE Oj}~ce of the CilyAttorney
CAYIIAL OP SQSCON VN].9Y ~~.

RICHARD DOYLE, CIrY ATTORNEY

March 7, 2008

Russell Crosby, Director - _
Retirement Services
1737 North First Street, Suite 580
San Josh, CA 95112

Re: Jones Day Advice Letter re Retiree Health Benefits and
- Vested Rights -

DearRussel:

Enclosed pursuant to the request of the Police and Fire Retirement Boardis a copy of the Advice Letfer from Jones Day regarding "Retiree HeaRh Benefits~ .and Vested Rights'.

The Advice Letter is marked "CONFIDENTIAL PROTECTED BY
ATTORNEY-CLIENT PRIVILEDGE". Please be advised that fhe Ciry Council.has waived the attorney-client privilege with respect to the Advice Letter and hasauthorized the City Aporney's Office to provide copies upon request

If you have any questions, please feel free to contact the City Attorney'sOffice.

Very truly yours,
N

r.J

.~ ~ }- - ;_~ u~,~ SUSAN DFVENCENZI
~~ o - Senior Deputy City Attorney

E~~ ~ ~

~w`

~1

200 Easf Santa gara Street, 16'" Floor San JosC+, CA 951
ta/ (40B) 535-1900 lax (408) 9983131-

96fi951



~~ ~ - 555 Sough Flower Street, Pif~leth Floor
Los Angeles, CA 90071-230
Telephone: (2134893939

~~- Facsimile'. (273243-2539

I4rsIInD Poitler-WM1itley: (213)2JJd380
Xpoirierv:Tl!ley@jonesdey.com

MEMORANDUM

COtYN'IDENTTAL PROTECTL~D BY
ATTORNEY-CLIENI'PRIVILGGE

To: Richazd Doyle, Esq.
CiTy Attorney
City of San Jose

FROn[: ~ Kirstin D. Pouier-Wf~itley

DATe: 02/O7IO8

aE: Retiree HealtU BenefiGc and Vested Rights

( You have asked Jones Day to consider whether the City of San Jose (the "City") may

change the retiree medical and dental Uenefits currently peovided by tfie CiTy in IigLt of the

constitutional prohibition on impairsent of comractual oBligations. This memorandum includes

- tlssee parts: (1) a summary of We relevant facts, (2) a stateme~rt of the issues presented with -

corresponding summary conclusions, and (3) a more detailed analysis of the issues yresented.

My anatygis and conclusions are based on a review of the materials famished to me by

the City, which include: (1) the CiTy Charter; (2) current and £oanei Municipal Code provisions

governing retitee medical aad dental benefits; (3) the most recent "Benefits Fact Sheet' and

"Handbook" for the Federated City Employees' Retirement System and the Police and Fire

DeparGne~t Retirement Pian; and (4) excerpu from the current Memoxeodum of Agreement

("MOA") between 4he GSty and each collective bargai~~ing unit. It bas been represented to me,

and i have assumed for the pmpoSes of tMs memorandum, that the provisions relating ro retiree

medical and dental benefits in any prior versions of the BeneFits Fact Sheets, Handbooksand

MOAs did oat differmetaria(ly from the cnnenl versions that have beau famished to me: My

analysis and conclusions are based only on the documents provided; consequently, to the extent

tUat there aze o[tier documents that govern or desenbe the ee~rxe medical aad der.:a: program and

- which include adilitionai or different descriptions of the City's obligations, the analysis and

conclusions set forth herein may not apply.

Because of the length of this memorandum, I have provided a table of contents below to

aid iu your review of the document.

LAL2919]BIV9
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FACTUAL BACKGROl)ND

A. CiTy CLarter Governing Retirement Benefits

,Section 1500 of the San Jose CiTy Charter (the "Charter) provides for the creation of a
retirement plan or plans for the city employees and also states that "the Council may at any time,
or from time to tope, amend or change any retirement plan or plans or adopt or establish a new or
different plan or plans for all or any ofScers or employee3.'.'

Charter Section 1503 provides that all retirement systems in existence when the Cliazler
was adopted are valid and will continue udtil otherwise provided by ordinance. Like Section
7 500, however, this section also expressly states that "the Council shall at all times have the
power and ri ft to repeat or amend azry such retirement system or systems, Bnd to adopt or ,
establish a new or different plan m~ plans for alPor any officers or employees."

Charter section 1504 guazantees minimum benefits and contdbufions for certain memtiecs
of the City Police and Fu~e Departments. Under tttis section, pre-funduag cantnbufiona must be

--made Uy the employees and the CiTy inarntio ofthree to eigUt. Additionally, Chazter section
1504 requires that any retirement plan or system established for members of the Poiicc and Fse
departments must be actuarially sound.

Charter section 1505 similazly guazantees minimum benefits and conMbuUOns for certain
6{facers and employees of the City who aze not members of tUe Police or Fire Departments.
Under this section, pre-funding conhibutions must be made by the employees and the City in a
ratio of three to eight ~

~ The guarauieed benefit is e montLly rttirement allowance equal to fiAy pacem o£his of her "feel
compensaHOn" if Ne member completes twenty years ofserrice and attains the age offifly-five or complems hvevty
years of service and is dinnbled while employed by the City.

~ The uerenroed bene5tfox service reYvemen[ is ao avnnel ttfvement allowanceB rqusl to hvo percent of
"final comyensa[ion" prr yeu of"service" foi the f¢s[ lweory-five years ofaervice pfue one pwcent of su<fi final
compensation for each year of service above twenty-five years if the employee completes twenty-five or more yeazs
ofservicc and anains the agt of fifty-five or attains tfic age ofseventy mgardless ofyears ofservite. Ao oEficei or
ecoptuyee who has 70 years of service end is disabled -also is enfided to certain minirrvm retirement benefits. It was
represwrted m me t6et, because the terms "service' avd "final wmpensation" are all defined with re[wenec to the
pre-1975 retirement plan ("Old Pled'), the City takes the pdsifion tLese minimumbenefns apply oNy to tfie
. classification of employees covered by the Old Ytan. Chave not independently anelyudlhis issue.

]n any event, the same restriction doesno~ apply to the minimum wntribution requirement. Sec CLarter
section 15050 (excluding individuals excluded under section 1501, oflcers and employees in We Police and Fve
Depamnems, mtirees, and persol s in classffica[ions encluded from participating iu the Old Plan on the date the
Charter was enacted). -
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Bl Federated Retiree Health Plans

1. History of fhe Ylan

Ln September 1984, the Connoil of the City of Sfln Jose (fhe "CounciP') onacced
ordinazices ~'anting medical banefite to membece of t6eFederated Employees Retirement Plea
(the "Federated Plan"), end in 1986, the Council approved ordina~ices adding dental benefits to
the Federated Plan (collectively, the "Federated Retiree HeaitU Plan"). Orignally, the Federated
Retlree Health Plan provided Chat a member refired for seruice or disability and who was entitled
to credit for Ffteen onnore years of service (or five or more years of service for dental benefits)
oz who received a refvement allowance equal to at lens[ thirtyseven and on~half percent of such
member's compensation would be eligible to enrol] in a medical or dental inswance plan
sponsored by the City provided that the member retired upon Leaving service and was enrolled in .
a health plan a[ tUa[ tine. 7n addition, a member could only obtain medical coverage for a
spouse if he or she was mazried a# the time of retirement. Certain surviving spouses and children
also were eriNtled to medical and dente! benefits. Retired members and survivors were entitled
to a subsidy equal to the pYemium for the lowest-cost medical insurance plan available to an
employee of the CiTy and for 100% of the cost of dental insurance offered as part of the City's
employee benefits. These benefits were provided not only to active members and their families,

~ but to existing refirees and survivors. -

Since the PIan's enactrnent, x number otchauges have been made. Most importantly, in
1988, the Council amended the Plan to extend retiree medical insurance to members who leave
employment with enough service to have a nonforFeitable beneFt but wl~o cannot retire
immediately upon leaving employment —i.e., "Defected Vestal Members." I~ 2006, the Council
added a medical benefits account provision to address tax law issues and conformed other plan
provisions..

Cnn'entProvisions

Curremly, the Federated Retinae Health Plan provides that a member who bas retired for
service or disabiliTy (whether immediately or on a deferred vested basis) and wlio is entitled to
credit for fifteen or more yeazs of service or who receives a retirement allowance equal to at least
37Yz% of such member's compensation (without xegazd [o any offset for workeYs compensation
benefits) may enroll for medical insurance wveraga in an eligible medical insurance plan.
§§ 328.1950 and 3281970.° In addition, Section 3281960 generally urovides that a member's

~ Other minor efiflngcs not pnr[iculazly relevant fo the questimu posed also were made. In 1986, the Plan
was amended to provide tAa~ a worker's compensafion oKse[ is disregazded for the pu`poses of detemtirtiug
eligibility. In 1991, tLe Council emended the Plan m extend coverage to certain surviving spouses, end, in 1992, the
Council amended Uie Plav to rnteud coverage to individuals wLo left emplaymcn[ pursuam m an early retirement
incentive pmgem. In 20D2 anti 2005 respectively, [he Cowctl amendeA the Plan to penn0 a spouse who is a
gue~dian of a mimr c}dd to elect family medical coverage and to extend codmage ~a domestic parinecg.

~ All section rofe~e¢ces are to the San lose Nunicipa] Code, uNess oWerwiee indicated.

2
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surviving spouse; domestic p9rtner anNoc child who is receiving a survivor of nptionat

xilowance under the Federated Plau is entitled Co continue receiving medical bena5ts provided _

that the member dies while still €mployed or aRec re4rement and, at the Hme of death; the

member either had SS yeazs of service or was receiving a retrzemenl allowance equal to 37 % % of

such membei s compensarion (without regud to-any offset for workei s compensation benefits). _

It further provides that the portion of the premium to be paid from the medical benefits account

"shall be the portion that represents an amount equivalent ffi the Iowest of the premiums for

single or famity medical insurance coverage. ,.which is available to an employee bf' fhe ciTy at

such time as said premium is due and owing." § 328.1980.

Seitions 328.2000 and 3.282020 provide that a member who refues Far service or

disability and~who is enriUed to at least 5 yeazs of service credit or an allowance equal to at least -

37'/a % of such member's wmpengarion (withwt regard to any offset for woxkex's compensation

benefits) may enroll for dental insurance coverage in an eligible dental insm~auce plan. In

addition, Section 3.28.2010 geneiallyproviiles [hat a member's surviving spouse, domestic

partner enNor child who is receiving a survivor or optional atlowance under the Federated Place

is entitled to continue receiving dental insurance provided that the member dies while still -

employed or after retirement and, at the time of death, the memUer either had 5 yeazs of service

or wes receiving a retirement allowance equal m 3P/ % of such membets compensation

(without regazd [o any ofFset for worker's compensation benefits). Secfion 3.28.2030 provides

thatflie Plan pay 100% of the cost of the dental r~surance provided to members and survivors.

Members or tk~eir survivors may enroll only in sn°eligible dental plan° which is a plan "with -

which the city has entered into a contract fox the provision of dental benefits as part of the city's

benefits to city employees." § 3282040.

The Federated Refiree Health Plan is co-funded by employee and employer contributions

in a specified ratio. SpeciScally, section 328380(C) now provides that cuutribution rates to

fund medical and dental benefits are established by the Boa[d ns deteixnined by tUe Boaz'd's

actuary and aze borne by the City and the members of the Plan iu a.one-to-one ratio far medical

benefits and an eight-to-tluee rafiu for dental be~~efits. Although this co-funding ratio was first

codified in 2006, it has been applied and reflected in the acNarial reports and otltcr

documentation connected with the Plan since incepflon. -

As of Angus[ 2006, the Federated Retiree Health Plan provides that the City reserves i[s

right to amend the Plan to limit medical or dental benefits as necessary to satisfy the

requirements of?dtemal Revenue Code ("LR.0") section 401(h1; and more suecifically that, in the

event contributions required to fund [he specified benefits would exceed the limits permitted b~

_g _
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fRC section 401 (h), the portion of the premium to be paid hythe Plan maybe reduced as
necessary to satisfy Il2C section 401(h)' §§ 3.28.1995 and 328.2045.

C. Police and N7re Department Retiree Aeal[h PLans

History of tLe Plan

In 7urie 1984, the Council enacted ordinances granting medical benefjts to members of
fhe Policeand Fire Deyaztment Plan (the'Tolice and Fire Plan'), and in 1986, the Councii
approved ordinances adding dental benefits to the Police and Fue Plan (collectively, the "P&F
Retiree Health Plazi°). Originally, the PFcF Retiree Hea1H~ Plan provided That a member refired
for service or disability ¢nd who was entitled to credit for fifteen or more years of service or who
received a retirement allowance equal to at least 37%z% of such member's compensation would
be eligible to enroll in a medical insurance plan sponsored by the City provide [hat the member
retved upon leaving service and was enrolled in a health plan at that time: In addition,. a member
could only obtain medical coverage for a spouse if he or she was marred at the time of
retirement. Retired-members and smvivorswere entitled to a subsidy such that they would be
required to pay no more for medical insurance than an active employee in the classification from
which the member retired. A member was entitled tb dental insurance bene5ts if he retired for
service or disability; there was ~o minunum service or allowance level requirement. The Plan
paid 100% of the premium for nvaitaUle dental insurance. Certain surviving spouses and
children also were entitled to medical and dental benefits. These benefits were piovided not only
W actida members and their families, but to existing retirees and survivors.

Since the Plan's enactment, s number of changes leave been made. For example, in 1991,
the Plan was amended to extend medical and dental coverage to a spouse where marsiaga occurs
after regrement. 7n 1992, the Plan was aznended m extend coverage to Deferzed Vested
Members separn[ing from service after Snly 5, 1992 with 20 ox more yeazs of service and their
survivor. In 1998, pursuant to an arbitration awazd, the Plan was amended to enhance the
premium level paid Tor persons retiring aftrr Febmazy 4, 1996 to be the same as that paid under
the Federated Retiree FIealth Plan — i.e., the premium for the lowesFCOSt plan available. This
change was also erztended to individuals who had retired prior to Febmazy 4, 1996. In 2001, the
Council added a medical benefits account provision to address tax law issues and add
reunbursement for certain Medicaze Part. R payments. Coverage was extended to Defected .
Vested Members who separated from service before 7uly 5, 1992 and rhea survivors in May -

5 As you know, the conhibutions ro the medical 4en~ts accowl (plus contributions to fund life insurance
prohaion) may not execW 25%of total aggregate contribufions (other than conhibutinns for past service ccedits)'m
fhc letiremen~syshm. _

'G'
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2002. In 2006, the medical benefit account provision was reenacted in girder to cosect ceRain
numbering ertors.°

6m~reut Provisions

Currently, Sections 336.1900 and 3361920 provide that a member who (I) has retired
for seivica oc disabiliTy and either is entitled to credit for fifteen or more yoaxs of service or
receives a retirement allowance equal to at least thirty-seven and one-half percent of such -
member's compensation, or (2) receives an allowance as a Deferred Vested Member witU at least
20 yeazs of service, may enroll for medical insurance coverage in an eligible medical insarance
plan. IP a retiree marries after retirement, he may add his spouse to coverage. § 3.36.1920C. In
addilion, SecUOns 336.191 D and 336.1920 generally provide that a membei s surviving spouse,
domestic partner and/or child is entitled to continue receiving medical benefits provided that
eiilier(1) $e survivor is receiving a monthly allowance under pazt 8 of the Pofice and Fire Plan
and, at the time of death, the member either had IS years of service or wasaeceiving a reSirement
allowAnce equaPto 37'/:% of such member's compensation; or (2) the survivor is xecciving a
monthly allowance under pazt 11 of the Police and Fue Plan because of the death of a Deferred
Vested Member with at least 20 yeazs of service.

~- - Sections 3361930B and C provide that the portion of the premium to be paid from the
medical benefits account beginning in 1998 shell be equivalent to the "lowest cast medical plan,° -
but shall not exceed the actual yremiuru for tLe eligible medical plan in which the member,
former member ox survivor enrolls" The "lowest wsi medical plan" means that medical plan
(single or family coverage as applicable) which is an "eligible medical plan" and which has the
lowest monthly premium of all eligible medical plans then in effect § 3.36.1930D. An eligible
medical play is a pla~~ "with which the city bas entered into a contract f'or the provision of
hospital, medical, surgical end related benefits as part of the city's benefits to city employees."
§3361940: -

Sections 33fi2000 and 3362020 provide tLa[ a member who (1) became a member of
the Plan prior to July t, 1998 and retires for service ox disability, (2) who is retired For service or
disability and either has at least 15 years of service creditor an allowance equal to at least 37'/:%.
of such member's compensarion, or (3) is receiving an allowance as a Deferred Vested Member
with at least 20 yeazs of service, may enroll for dental insurance coverage in an eligible dental
insurance plan. Sections 336 2010 and 33fi2020 generally provide that a member's surviving
spmise; domestle parMer and/oi.child receiving.an allowance under parts 8 or 11 of the Policc

d ONer minor chengea not particulzdy mlevaut to the quutions parented also weremade. For example, in
7991, the Plan also was amended m make iecbnical c]ianges substituting fhe term "spouse' for the terms "husband"
and "wife;' snd to extend medical coverage to certain individuals who bad transferzed fiom 16e Cenhal Pve District.
in 1998, the Plan was amended m vnpose additional eligi6iliTy mqudemenk for dental benefits for individue7s
becoming members on and efler July 7, 1998. In 2002 and 2006 respectivelg tLe Cowcil emended Ne Plsv io
peratit e spouse who is a g~erdian of e rtdnor child ro elect family medical wveraKe and to e#end coverage ro
domestic partnms.

-5-
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and Fire Plan is entitled to emllinue receiving dental insurance undercertain conditions. Section
3362030provides thatthe Planpay t00%of the cost oCdental insurance providedmmemhers
and so~vivors. Members or their survivm~s may entoli only in an "eligible dental plan" which is a
plan "with which the city has entered into a contract for the provision of dental benefits as part of
the city's benefits to city emptoyecs.° § 3362040.

The P&F Retiree Health Plan is co-funded by employee and employer contributions in a
spwified ratio. Specifically, section 3:36.575(C) now provides that contribution rates to fund
medical and dental benefits aze established by tl~e Board as determined by the Board's actuary
and aze borne by the City and the members of the Plan in aone-[o-one ratio for medical benefits
and athree-to-one ratio for dental benefits. P.Ithough this co-funding. ratio was fast codified in
2000, i[ has been applied and reflected in [he actuarial reports and otfier documentation
connected with the Pien sinceinceptioa

II.. ISSUES PRESENTED AND SUMMARY OF CONCLUSIONS

Q4estion 1. C¢n changes 6e made io the retiree medical and dental benefits provided
bythe City'ofSan Jose in light of the conslitutianal prohibition on tfie impairment of contactual
obligations? - _

As you Imow, both the United States and the California Constitutions prohibit the
impairnient of conhactual~obligations. Although the teens and conditions ofpublic employment
generally are controlled by statute or ordinance rather than by contract, the right to compensation
already earuul—particularly in the fo[m of a pensiom—has 6eeu held to be vested and therefore
protected ender these constitutional provisions. ,A' public employee's vested conhacNal ri ft to
pension benefits accrues upon acceptance of employment. By entering public Service &n
employee obtains a vested con4actual right to earn a pension on terms substantially equivalent to
those Nee offered by the employer and to earn additional pension benefits pursuant to improvul
terms confersed d.,*+nro wntiuued employment. The vested confractual right that accmes upon
acceptance of employment includes promised swvivor bene$ts.

Vested pension rights have been held [o include, not only the benefits payable at
retirement, but the scope of a member's contribution obligation-as defined under the terms of the
contract. In addition, courts have extended the. application of the vested rights dochine to
benefits, bUiex than traditional service pensions, that have served as an induceman[ fox continued
service and which, at least partially, ah'eady have been eazned througt~ theperfoxmanee of
service to the emp]oyer. 3ased on these authorities, a wart likely would conclude that the
constitutional protection applicable [o traditional pension rights would also be applicable to ll~e
Federated and P&F Retiree Health P]ana

Not all benefit changes will impair vested conUact ripllls, however. Fiest, as a general
rWe, the City maymodify vestal rights before an employee retires if such alterations bear some
material relation to the theory of a pension system anditssuccessfu] operation provided that any

.6_
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ch¢nges which raxull in di,ra'dvantage to the employees'vestvd rights are offset by conap¢rable
new advmitages. Because you have not identified any possible offsetting advantages that wou]A
accompany potential changes, I }aye not addressed how this "reasonable modification doctrute"
would apply in (his context -

Second, and more relevant to the City's inquiry, arty changes made to bents thad are
consistent with, rather than in derogation of theterms affhe apylicabfe "c~nbacl"should not
,impair vested rights. Thus, as described in mare detail below, determuung whether a proposed
change will impair the City's retiree medical and dental beneSY`contract"with its employees
involves a carefiil analysis ofthe terrns of that contrace Lftllis case, the "conhacY' behveen the
City and its employees probably consists of ttie Municipal Code provisions se[tvtg forth the
terms of the Pedexated and P&F Retiree Health Plans and, arguably, at least some.of Uie
overazching provisions of the Charter.

- Of course; even if achange toretiree medical or dental benefits wouldnot impairvested
rights, some retirees or members~might sfill argue that the City is estopped Bom altering their
benefits.- Given the lack of affirmative representations by the City regazding the duration or
immutability of these benefits, I think members lilcely would Lave a difLcult time making a
persuasive argument in this regard.

Question 2. Does the prohibition on impairment of ronlracGr apy7y d~erenfly to
d~erent categoriys of retirement system members - i.e., re(irees, current employees wko have
satisfied service-eligibility requirements, current employees who {mve mot satisfied service
requirements. Deferred Vested Members and newly hared emp[oyees7

As noted above, the te~xns of au employee's retirement benefits vest uponacceptance of
employment. Thus, whether or not an employee has completed all of the service necessary for
benefit eligibility generally has no bearing on that employee's vested contract ri~pts. The only
context in which an employee's years of completed service may be relevant is in connection with
the analysis ofazeserved right to amend as discussed under Question 3 below.

An employee does not have a vested right to benefits that arc ptanted after the employee
has left employment Similarly, future employees generally do not have a vested riglrt to any
particular retirement benefits or to continuation of the retirement plan in operation prior [o their
employment. The employer generally is free to alter lha teems of the benefits offexad to uew
employees until they actually accept employment.

Once an employee has retired and begun Teceiving benefits, ltis or her benefits are no
longer subject to the reasonable modification doctrine vientioned above: Changes, however,
may still be made to the extent those changes are consistent with the teens of the conVacl
governing Niose retirees.

Question 3. What are the limitations, iJ'any, on changes that may be made under the
Terms of the relevant "contract"?

~_
LAI-2919]BIV9



CONFIDENTIAL PROTECTED BY
ATTORNEY-CLIENT PRIVILEGE

As noted above, benefits that aee awarded after an empluyee leaves employment should
- not be consRtutionallyprotected frmn unpeimient uu]ese the iiulividual exchanged oth~i
contractual rights for [tie new benefits.Aocordingly, the City should be able to change the
eligibility criteria, plan design or benefit level with regazd to an employee who was Erst awardeA
covet9ge under the teams of Uie Plan after leaving City service - e.g., Deferred Vested Members
~ndei the Police acid Fti~e Plan who ~leR etnplayment before d 992' or membaxs of either the
Police and Fire Plan or the $ederaled Plan who retired prior to the implementation of retiree
Health benefits in t 984 who were allowedio eru~oll- without impairing a vested conhact right.

As also noted above, mry chmtiges made to bents treat arv, consistentwith, radher than
in derogarion of, [he terms ofihe Applicable "roalracf'sfiould net impair vested rights. More
spec~cally, if the employer has expressly reserved its right to make changes to a plan member's
benefits, any change made consistent with~that reserved right should not impair vested contract
rights. In accordance with tlils principle, the City may take the position tl~at its Charter reserves
the-CounCiPs right to amendany retirement benefits, includingreliree medicatbenefits;and{haC
any changes it makes to the Federated or PBuF Retiree Health Pans pursuant to this reserved

-right would notimpair vested contract ii~ts.'

Given that the Chazter's reseivaHon of fight only expressly applies [o "officers or
employees;' however, a couR likely would conclude that the Charter provision does not apply to
those who have already left employment- e.g.; retuees and then famines or survivors.
Moreover, active and retlred members alike mxy make persuasive azgumems that the reservation
of right in the C6artei was urtended to apply only to traditiohal pension benefits and not to pnst-
retirementmedical benefits. In conclusion, while the City has a reasonable basis fot concluding
yhaP it has reserved i[s sight to awend cetvee health bane5ts at leawt with regard to active
employees, there is a substantial risk that even active employees could successfully argue that
the Charter's'Yeserva5on ofrighP' is inapp]icflUle to retiree health benefits.

In addition, even assuming that tUe reserved right to aznend in Article XV of Use Charter
does.apply m the retiree medical and dental bene&ts, membea who already have performed
enough service ro qualify for these benefits when they retire may argue that their 6ene£ts and the
conditions for receiving them may notbe modified. Specifically, these members reasonably may

. argue that Uiey have perfornied or "substanlially"performed under the terms of the contract -
i.e, that their benefits leave been fully earned- and that their already earned benefits may not be
modified notwithstanding any reservation of right IftUis argument were successful, the
reservation of ri fts clause would effectively preserve the City.'s right to modify the teens of a
beneFTOnly for those who leave not done sll ox "substazRially" all they have to do to earn it.

- ~ 9Jhen coverage for Deferred Vested Members was added to the Federated AeCvee Health Plan in 1968, it
appears that cwecage was added only Cor those who became Defected Vested-Members aHec the date ofthe change,.
and not cehoacfivety. Accordi~g~y, this analysis is not eppliwble ~o the Federated Refvee Health Ylen.

.g,
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Finally, even if a court concluded that the reservation ofright to aznend in Article XV of
the Charter applies, the court might also requi[e the City to be intematly wnsislent and apyly tUe
con~ributiou and funding provisions iv Article XV to its retiree medical and dental benefits as
well...

Assuming that the reservation of right in the Charter does not apply to the Federated or - -
P&E Ae[ireeHealth Plans, there are a few changes that may nonetheless be consistent with the
terms of the applicable "contract' and, accordingly, should not impair vested lights. '['hese
changes are discussed below in answer to Question 3. In any event, as noted above, fuNre
employees.have no vested right to receive benefits under the cucreut retiree medical and dental
programs. _

Q4estion 3.A. Assuming the reservation ofright to amend in the Charter does not
apply, may the City nevertheless change the numb' ofyears afservice required before
employees are eligib[efor benef:[s?... '..

$ach cuaent employee, retiree or DeFened Vested Member who accepted employment or
continued in employment after the relevant Plan was adopted of buzme applicable to tLat
individual likely hu. a vested,ri~t to receive benefits based on the years-of-service eligibiliTy
criteria in effect at that time. Even if an employee does not yel have sufficient service credit to

. qualify for beneGis, he or she has a right to coutinue to eazn benefits under these terms. Any
-change in the yeazs of servicerequixement likely would consfimee an impairment of contract
(unless the detriment imposed were pemussi6ly offset by compatnble advantages in accordance
with the'4easonable modification docteine' discussed insection III.A.7.).

Quesfiou 3.8. Assuming the reserv¢tion of nghf to amend in the Chm2er does not
hpply, may the City nevertheless change the [ever ojbenefit—i.e., die premium Level —paid under
the Federated and P&P Retiree Health Plans?-

The current ordinances for both Plans provide for payment of au amount equivalent to
100% of the lowest of the available premiums for single or faznily medical v~surance coverage.
The Federated Retiree Health Plan has offered this benefit level from its inception; the P&F
Retiree Flealth Plan, however, did no! offer W s benefit level until 1998, when it was extended to
individuals retiring after Pebruazy 4, 1996, pursuant to an ubitra[ion award, and also ro retirees
(and their family members) who left service before that date.

A coud likely would conclude fhat cw7ent employees sari most Defected Vested
Members and retirees have a vested tight to receive this promised ]evel of Uenefits, and that any
change made to this level of benefit by the CiTy would impair that vested right (unless the
detriment imposed were permissibly offset by comparable advantages in accordance with the
°reasonable modification doctrine" discussed in seclion III.A,7J. The City, however, may
reasonably conclude that those retirees and Deferred Vested Members who are members of the
P&F Retiree Health Plan and who left the City's service prior to 1998 have a vested right only in

9-
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the premium amount under the terms of the Plan in existence when they left employment — i.e., a
right to pay only as much as current employees~in thejob, classification from which iha member
retired. Of course, notwithstanding the vested rights analysis, it appears that the City could not
cut the benafit back to this Leval far people retiring between Febmflry 4, 1996 and 1998 without
violating the arbitration award:

Question 3.C. Assuming tfie ruervation of right to amend in the Charter does not
apply, may the City nevertheless change the Level affitndingprovided by employees and lfie
~~tyy

Under tLe went provisions of both the Federated and P&F Retaee Health Plans,
contributions rates are established by the Board in consultation with its actuary. Thus, because
the terms of tl~e "con4acP' contemplate tktat the total confibu6on rate may vary, tLe Board
should be (ree to increase Ute total contribution rate to be borne wllectively by the City and the -
etnployeea without impairing employees' vested ngtrts. ~ - - -

.Unlike the total contribution rate, however, the contribution ratios azc expccss "contracP'
terms set Forth under fhe provisions of the Plans. Thus, a cou[t probably would conclude that the
employees' ri ft to contribute under the ratios cunentiy set forth in the Municipal Code is vested

. ~ - and iLe Citymay not alter this ratio witUout imgauing ik contractual obligations (unless the
detrimen[vnposed were peimissibLy offset by comparable advantages in sccordancewith the

- "reasonable modification dochine" discussed in section IIIA.7.).

Qnestian 3.D. Assuming the reservation of rtgkt to amend in she Charter does not
apply, may the City neeerfhe7ess alter [he design of the medical and dental plans made nvailable -
lo rerired memhers and Iheir survivors?

The current ordinances providing for retiree health beneFts do not identify a specific
medical or dental insurance plan design that must be offered to retired members, rhea families
-and smvivoxs..Rather, these ordinances specify that the plans available to retirees will be those
that are contracted for by the City as part of its employee benefits program for active employees.
Thus, provided it makes Similaz changes m ffie plays made available to active employees, tfie
City should be able to alter the design of the medical and. dental insw~ance plans made availabte
to its.relixees without impairing the vested rights of curzent retirees, Defen'ed Vested Members,
w~rent employees or future employees. The City also could defend the somewhat more
aggressive position that itmey alter the design of dental and medical insurance offered under its
retiree healthplans but not thoseplans offered [o active employees; however; there is a
substantial risk that plan members could successfully challenge this position.

Question 4. Wha[impacf does the Mayers-hlilias-Brown Aet and City ChaA4er Section
1111 have on the Ciry's ability to make changes ro retiree health benefits?

FIealth bene5ts are terms and conditions of employment that are subject to the meet and
confer requirements of the Meyers-Milian-Brown Act. Thus, the City will be required to meet

-10-
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and confer in good faith about any proposed changes to t}~e available benefits. A collective
bazgainin~ unit may not bargain away individual staNtory or constitutional rights. Thus, even if
the City and the union agree to certain modifications, such modifications would Ue impermissible
ifcmployees had a vested nghtin the Uenefit beuig modified.

III. LEGAL ANALYSIS

Whether the City may alter its existing retiree health progtazn involves an analysis of
several questions: (I) Are retiree health benefits the type of benefits that aze constitutionally
protected from impairment uode~~ the so-called "vested rights" doctrine; (2) if so, what is the

- scope ojthe bene£ts that are proCec[ed under the relevant "coutracP'? In additlon, even if [he
employees and retirees do not have voted contractuat rights with regard to retiree health
benefits,.the question remains whether the City may be estopped from changing the prbg~em
with regazd to current employees and retirees.

In that regard, the following aPalysis includes three parts: (1) an overview of the so-
called "vested rights" doctrine, including an analysis of its application to retiree health benefits
generally, (2) an analysis of the teens of the rederated and PBcF Retiree Heaitli Plans m light of
"vested rights" principles, and (3) a discussion of estoppel considerarions.

i A. Overview of Vested Rights Dochine

Pension RigLts Vest Upou Acceptance of Employment

Both the United States and the California Constitutions prohibit the unpavment of
conhactual obligations s Although the terms and conditions of public employment generally are
controlled by statute or ordinance rather than by cmitrart,° the right to compensation already
earned—particularly in the form of apension-has bcen keld to be vested end therefore
protected under these constitutional provisions.10 -

It has been recognized that public pension benefits were created m serve "as an
inducement to enter and continue in public employmentiO and to "provide agreed subsistence to
retireA:public servants who have fulfilled Hleir employment conVacts.i°' A public employee's
vested conVaclual right to pension benefits aceruesupon ¢cceptonce of employmenf.~ Although

° U.S. Cons[. an. I, § 10; Cal. Covat. aq. I,'§ 9.

9 Madman v County ofLoa An eles, 35 Cal. App. 3A 132, 134dS (7978)

~~ See e v ,Allen v. Hd. ofAdmin. 34 Cal. 3d 114, }ZO Q984).

~~ Quivtanz v BV of Admin., 59 Cal. App. 3d 1018, 1031 (1976). -

~~ Cam~en v. Alvord, 31 Cat. 3d 318, 325 n.4 (1982); Bellus v. City of &wcke b9 Cal. 2d 336, 351 (1968).

13 Allen v. Bd. of Admin., ]M1'Ca}. 3d at (20.

11-
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"an employee does not eam the ri ft to a full pension until he has completed the pxescriUed
pedo~ of service, ... he has acNally earned some pension rights as soon as he hac performed

suhstanflal services for Uis employer."~~ "By entering public service an employee obtains a
vested contactual ri f t to eaw a pension on terms substantially equivalent to those then offered
by the employer"~s at~d to eam additional pension benefits pursuant to improved terms cmiferred

during continued employment.~b 'Phis means that the employee bas a vested right not merely to
preserve the pension benefits aUeady earned, but also to continue ro earn benefits under the [ertns

previously promised tkvough continued se~vice.~~ Thus, whether an employee has earned enough
service to make the benefits nonforfeitab]e and, thus, "vested" in that sense bas no beazing on
whether the benefits are constitutiouAlly "vested" end protected from impairment.

The vested contracttiul rights that accmB uyon acceptance of emplo}went include
- promised survivor benefits. Although a public employee's survivor does not leave a separate
and independent vested ri ft [o survivor beaefits prior to the employee's desth,~a such benefity
are treatedas part tlf the pension bene5ts offered to the employee-in return for-the employee's

19 Kem v. Gltyof_lon~c6, 29 Ca1.2d 868, 855 (]94'x.

Is 
Carman, 31 Cat. 3d at 325.

16 Hetts v Bd. of Admi¢ 21 Cat. 3A-859, 86fi (19]8) ("An employee's conhaciuel pension expectetio~

aze measured by benefirt wNch are in effect not oNy when ersryloymenc comme~ca, brit which aze theaeAer

co~'ened during the employee's subscgvevbteau~e.'7; lTvi~ed FveIlehmrs v C'N of Los Aneeles 210 Cal. Ate. 3d

1095,1102(1969).

~~ Ix" 1 Nr E 54 Cal. 3d 492, 530 (1991) ("Wc conclude ihet incvmbevt legislators hed e veseed

right to eazn additional pension benefits tLiough continued service ... "); P d P 1' Otfi A' ' C'N of

Pasadena, 147 CaI. App. 3d 695, 703 (1983) ("[T]he employee has a vested right not merely m presmafion of

Aenefits abeady earned pro ietx, bvt also, by contimung to work until retirement etigrbility, to earn the benefits, or

tM1ea substantial equivalent, pmmise~i during his pdoi service").

~R packer v. Bd. oCRetiromevt of fhe os An etc Covn Peace Officers' Retve e S s , 35 Cal. 2d

2@,215(1950); I D'k RetvementBoacd of the Ci[v rind ComtyofSan Francisco, 36 Ce1, 3d745, 749

fn. 2 (1976) (no5ng that right of vnfe ofpublic employee to n pension does not vest oo Les husband's acceptance of

employment bvt upon lLe Lappeniug oftl~e coutiugency upon which Lev benefits am payable); Praziery 7lilaxc

County Bd of ReYamem, 42 Ca1.App3d 1046,4049 (1974) (notlng tfis~ neither employee's designated benePciay

nor his vrife bed a sc0ere~c vested right to receive any benefits horn the pension system since p~avisions for R em

were merely e port of the employee's pension right); H C1N of L A ales, 2U7 Cel. App. 7d 299 (1962)

(fording that disedvantagcous modificetiou ro widow's pension was unconstiNlional because it was not

accompanied by a comparable 6euefit).

-12-
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servfces.19 As a result, those benefits should be protected from unpainnent under the same
princip]es appticablc to the employee's own retirement benefits 20

A former employee, howeveq does not have a vested right to benefits granted aRei the
employee leaves employment~~ For examplq in Pasadena Police Officers Assn v. Cily of
Pasadena, the city amended its charter in 1969 to include a cost of living adjustrne~rt to
retirement benelits.~~ The city sent an efectiou form to its retirees allowing them to opbin to the -
new system, effectively giving up their fixed pensions in favor of a system under which thee.
benefits would be subject to a cost of living adjustment ("COLA"). The members experienced a
substantial increase in ffieir pension heneSts as a result of ogfing in to the new system. The city,
upended its charter, again in 1981 to cap the COLA at 2%. The COLA was uncapped when i[
was inifially jnhoduced in 1969. The city excepted from [he 2%cap those employees who had
retired between 1969, when ttie uncapped COLk was introduced, and 1981, when the COLA
was capped. Retvees who had retired prior to 1969, and so were not covered by the exception,
sued, azgui¢g that tfiey had;a-vested-aghtxo-receive fhe-CODA baoefitsw}uch had beesput into -
place in 1969 23

The court stated that employees who had retired prior to the COLA's enac4nent ui 1969
"had no vested conhactual right, based on the contract in eJ~ect during their employment, to
continuation of the COLA benefit." (emphasis in original). 4 The court, Lowevex, went onto
find that the members' eleclioh to opt-in to the new system had effectively created a new
conhac[ which was binding oathe city. Therefore, the city could not reduce the COLA wiflmut
infringing on the pensioners' rights under their contract with the city.~s

19 Pa~kei 35ba1. 2d at 215 (benefit ro widow is "one ofthe ciemerts of compensarion held out to her
husband."); H~ 201 Cal. App. 2d at 313 ("[The widow's right ro receive a pension following tl~e derztise of Ler
imsbnndJ is an element of the husband's conGacNat compensation and eazned by Lim bype~fomti~g services for the
city ")

~~$ee Packer, 3$Ca1. 2d a[216.(widow'a pension was peR of husbands! pe`uionbegefits and subject to
reasovebie modification); F„~c¢ry, 201 Cal. App. 2d e1314 (same). For a diecassion of t6e'Yenaonablc modifica5on
doctrine, see Section III.A7. -

~~ Olson v. o , 27 CaI, 3d 532, 542 (1980) (stating that pensioners whose benefits ere bucd on service
that telwnated prior Yo a change i¢ V¢ law Lave no vested fight m benefik res~lfing from that change).

zz 
IA] Cel. AP~.7A 69S (1983). - -.

~~ ld. at 70t

v' ]d. at ]Ob.

25 ~d

~3.
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Pension Does Not "Mature" Until G'onditions Are SaCisfied

While the right to'pens~ion benefits vests upon employment, the right to immediate
payment of those benefits does not necessarily ruature unti(cedain wnditions have been
satisfied. Evants~may oewr that vnll prevent the bonefit from ma~udng and the nmployae Gam
becoming entitled to payment. For example, Miller v.State,involved a challenge to an
amendment to California Government Code Section 20981 that lowered the mandatory
retirement agc from age 70 to age 67'~ The plaintiff wu a civil. servant who had been employed
by the state fox aver 30 yeazs. The pension that the plaintiff received as a result of being forced
to refire at age 67 was substantially lower than that w}tich he would have received had he retired
at age ~70. The plaintiff sued the state, aTguing that he had a vested right in continuing to be
employed by the state uuril age.70; based on lfie mandatory retirement age that was in effect
wheu he began his employment with the state. The plaintiff addifionally argued that the
amendment unconstitutionally impaired his vested penstion rights by forcing }tim to accept a .
pension substantially less Eaan be would have iecerved had be worked until age' 70.

The court rejected thepinintif£s Gml azgument, noting thatpublic employment is held by
statute not by contracYand [hat no public employee has a vested contractual ng1R to continued
employment beyondthat fixed by law.' Thus, the power of tt~e legslatuxe to reduce the tenure
of a civil servant cannot be limited by confract~a The court also rejected the plaintiff's second
azgument that lus pension rights were nevertheless impaired. The court instead found thAt the
plainrifYs loss ofpension beneSts xesulted from the occurrence of a condifion subsequenfto the
accrual of those rights rather than from an impzvment of those ~ghts. The court noted that
although the plainfif£s right to a pension was vested, he was not assured of receiving maximum
benefits. Thus, "the power of the Legislature, unfettered by con[eact, reduced the mandatory age
ofretirement and thereby created the condition subsequent the ocemrence ofwhicli not only
terutinated plaintiff s employment but also defeated his expectation of additionai salary and a
lazger retirement allowance.ir?9

26 78 Cal. 3d 806 Q977} .

~~ Id. a1813.

2e Id. at 814.

291d: a~ 817. The court cached a•similarzexult in Tanta v. Aoard ofAdmivshation of Ne Public
$molovees' Ret"vemem Svsrom. 93 Cal. App3d 615 (1979). In this casq a public employee sued when his
applice5on fo retire with xetimmen~ Ueuefits when he nursed 67 was declined because he fiad m[ yet served 5 ycazs.
On tkie date Nab [he plainfif(became employed, Government Code sec5oa 20981 provided that sure employees
were xequved ro afire upon edevting the age of 67. 77uee years aIle~ tLe plaintiff bcgav his employment, tltis
section was amended m requite reCvement at age 70 instead of age 67. Government Code section 20393 stated that
oWy cmp]oyeu with 5years of service or more wee eligihle for xetiroment benefits. Hefore tfie legislaNre
increased the mandatory reYvemrnt age, however, tM1e BunN of IleliromenPs pass practice had been to allow
employees who reached the age of 67 without 5 years of service m receive a service reirzeme~i pension based on

' ~hes years of service The pleintiH argueA that he had a vested right m receive a pension be3ed nn Ihis practice. Id.

-14-
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As indicated above, however, once the employee accepts einptoyment, the employer may
not alter the contract tersns that an employee must satisfy fox the benefte to mature.30

Benefits May Be Changed Cm' New Hues

The conkacNa] basin of the right to retirement benefits is "the exchange of an employees.
services for the penaioh rightd£Earedby the st3Nta."~~ Thus, ih contras[ to current employees
and retirees, future emyloyees generally.do nol hove a vested nghl to anyparticular retirement
benefits or to continuation of We retirement plan in operation prior totheix employment. 32 The
employer generally is free to alte4 the terms of the benefits offered to new employees — e.g., by
amending statutory language —until they actually accept employment, at which point their
retirement benefit ri fts yesl.33 In other words, so long as the employer does not alter the
applicable statutes or other contruclual language, new employees will continue to acquire vested
rights in the existing retirement pro~azn as they are hired.34

Although a goVemmental employer generally is free to amend or repeal a staNte
providing retirement bene5ts with xegazd to future employees, one court has suggested that an

- employer migUt contractually bind itself nos to alter such statutory bene5ts. But, it went on to
say that such "[aJ promise not to. change the chazacter bf e pension pxogazn as to new em~loyces
is a fundamental constraint on the freedom of action" of the applicable legislative body.3.
Accordingly, a wort should not interpret a contrachial provision as containing such a promise
unless it has "no other reasonable choice" —that is, where the provision "cleazly abdicates the
legislative power to make changesiu thepension system fox prospective employees.iJ6

(contmued..J
at Ell. The court held iLat the Boaul of AeCvemenPs pert generous po7iry did not croatea vested interest and so the
plein~iffwas not entitled ro receive a pension before he baA acumnlated five years of service. Id. at 619.

30Ie4islaWre v. E4 54 CaL 3d at 530; Pazadena Police Officers' Assn, 14] Cal App. 3d et 703.

31 Cl~ool v Wilson, 4 Cal. App.4tL 646, 670 (1992).

33 Leeislan~e v. L'u. 54 Cet. 3d 492, 534 (f991); California ~Asvnc. of Pro£ Scientixis "CAPS"1 v.
Schwa , 137 Cal. App.4i° 371, 383 (2006); Clewool v. Wilson, 4 CaL App. 4tL 646, 670 (1992); STn
Francisco Fire Fiehtas v CiN and CounTy of Son Freficisco, 152 Cel. App. 3d 113; 120 Q989); Whitmore v (1N of
5wekw, 29 Cel. App. 3d 28, 34 (1972); Fstes v Ciry ofRichmond, 249 Cal. App.2d 538, 545 (1967).

J3 See CAPS.'137 Cal. App. 4i° at 385.

39 Id. a1385.- .

' 35 ~ at J83 (quoting G7A ool 4 Cat. App, 4'" et 6]0).

J6 Ld a~ 383-84. in the CAPScese, the state entered a memovandum of~uders~anding ("MOU") witL
CAPS effective Gom ]uly 7, 203, tivouSh Suly ], 2006. Section 8.8 oRthe MOU comained language providing tAa~
"~P)ursuant m Government Code [section) 21070.5, new employees who meet the criteria (or CetPERS membersltip
would be enrolled in she Fsst ltiex plun end have the right ro be covered mdet the Second Tier plan within 1R0 days

-I$-
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- To recap, under established vested nghis principles, nn empldyer generally is free to alter
the retirement benefits that will be provided to new employees —e:g, by amending governing
ataNtory ta~~~~age —unfit those employees actually aocept employment, provided flat ffia
employer has not clearly bargained away its right to do so. -

4. Contribution Levels As Well As the Benefits Runded by Those
Contributions May Become Vested

V ested pension rights have been held to include, not only the benefits payable at
retirement, but the scope of a member's contribution obligation as defined under the terms ojthe
contract. For exazuple, ui Allen v: Citv of Lon BQ each the city attempted'to make a number of

- changes to the pension rights of its employees. One o£fhese changes was to increase the
amount of each employee's contribution from 2% of his salary to 10% of his salary. The court
held that this change wes unlawful because it subs[anlially increased the cnst ofpension

- protection to the employee-without any-coirasponding increase i~-the benefits-he wind expect to y -
receiveupon retiremeirt'a

Conhibulion levels maybe modified, however, if such modificarion is consistent wifti,
rather Than in derogation of, [he tersns of the contract (see discussion in section III.A.8.(c)

- below).

(continued_.)

oftLe date, of then appou~6venl." In2004, ~e state eructed a new law creating an alternate defined conhibution
reCVement progcnm effufive dwing the firs[ hvo ycazs of employment for employees Erst hired after.We effecfive
date of the law. As pen ofihe new law, a new svbdivuion (c) was addeA to section 21070.5, whicL provided R~xl,
for members subject to the vew retirement pzogram, the 180-day election period foi electing Second Tier
peRicipafiofi did vat commence mtiI ifie ffist day aflex the M'o yeazs spent in the alternate retirement pmgrem.

CAPS alleged that appliceHon of chc eltunatr retirement pmgcem to new employees eonfliered with
Section 8.8 ofthe MOU, and thueEoce viduted tLe coastiN2ona1 pmbibifions m impavmenEof conhRCts. 17~e
court vm[ed IAa[ "[w]Len a collective baxgaioing ugmemenl puryoits to serum pevsion rights for fuNre employces, it
may well be that the federzl end stele contract clauses pvo~eet the fights offuNre cmptoyees;' but concluded that it
"need not decide that issue" because the MOU et issue did not contai¢ suet a promise.

The coon concludrA thetsacHon 8.6 oftbi MOU did riot suggest the shte was bargaining away its -.
soveaign rigLt 20 change tLe chazacterofpension rights for futweemployeas. The amNtory pmvisio¢addcessed in
the MOU was one that was applicable to employees iv a bargaining uai~ oNy ifincorpoceted in an MOU. Thus, the
MOU language was necessary to make the staNmry pmvigion applicable to employees iv the CAPS bazgaining unit.
7'hecoun reasoned fwther that, so lolig as the lzgislanue made ¢o furtLer changes m the applicable staNte, CAPS'
new emp~oyces had a nghe m Fusl Tier AeneLls uNess they timely elected Sewnd Tiex benefits. 11wa was nothing
iv fhe INOU, however, tAat cownimd Hie LegislaWre to main[ainiug the same statuimy benefits for atl prospective
CAPS employees though tfie effective period of the MOU. In oPoer words, the MOU simply i~coxpo;sled, and
Hereby made operetive, one part of ecisfing statutory m6rement law, which was itself subject to fuNre modifiGa~ion
by the LegislaNrc.

~~ 45 Cal. 2d 128, 130 (1955).

38ld. at 131.
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Retiree health Beuetits Are Probabty ConaGtutionally Protected &~om
ImpaUment under the "Vested' Rights" Dactriue.

It appeecs that, depending upon [he natoce and terms of the "conhaGP' involved, retiree
beatth benefits, lilce pension benefits, may become "vested" and consliNtionally protected from
unpainnent. Courts have extended the application oCthe vested rights doc4ine to benefits, oche[
than traditional service pensions, that have served as an inducement foi continued service and
which, a[ least partially, already have Veen earned through the perffiimance of service to the
employer.39 Por example, in Califoni L eue of Ciri Emniov As 'nv P 1 s Verdcs Librazv
District,°0 the court held that employees fiad a contracWal vested right to certadn longevity
benefits, which were. awazded after a designatul number of yeazs.oF service. 1'he wurt noted that
the~benefits were (a) unportxnt to the employees, (b) had Ueen an inducement Lo remain
employed, and (c) were a form of wmpensation already (at least partially) earned. The court
reasoned that, with xegazd to employees who al[eady had perfom~ed service toward the

- attainment of these benefits; "itwould-begrossly-unfair to allow{the employer] to eliminate such - —
benefi[s and reap the rewazds of such long-time service without payment of an important element
of wmpensation £or such service5.i41

Following the reasoning in California Lea¢ue, Thomine v Hollister School District 42 is
the £last case in California to extend the vested pghts dochine to protect retirement health
benefits. In Thomin2, the court considered the decision by 9 school dishier board to eliminate
retaement health benefits pmvided to ietired 6oazd members under a declaration of policy
previously adopted by the boazd. In 1988, during the teens of of£ce of the plaintiffs and
pursuant to Government Co$e section 53201, the school district adopted Policy No. 9250(a) as
part of the "Bylaws oflhe Board." Policy No. 9250(a)provided: "Any members retiring from

19 Thornme v HolGnter Sch DieC ] 1 Cal. App. 4th 1598 (1992) (mtiree health); CaL Leaeue of City

Smp7ovee Ass'ae v Yaloa Verdes Libxazv Dvsl, 87 Cel. App. 3d.135 (197R) (Iongevirybove5ts); F uk B d f

Admin'straYon 56 Cal. App. 3d 236 (1976) (inAusfriel disability xet¢emovt bcnefiis; "No reason exictc in ytaiotifPs

caseto apply a d~ ~e~t lute to disability reGi'ement benefits then to service retirement benefits."); see
Y N I N D" t 70 Csl. 2d 240 Q 969) (not mentioning vested righ}s docln~e, but concluding

that plaintills had s~ateA a claim for a contracma] right Iv eatery increase uode~ step clessiFcafioos); ens v. Sty,
2l2 Cal. App. 2d 177 (1963) (same); c£ S Bernecd' ~o Public Emolovees Assn v CiN ofFoutana, 67 Cal. App,
Ai° 1215, 1223-24 (1998) ("San Bemecdino") (teams and condiMons of employmrnf set forth exclusively in en MOU

of fixed duration cawot "became pe~menently and irzevoca6ly vested" and maybe changed uyon expiiaHon of the

MOU); GYeiehron v Re en~Uriv. of Cal , 56 Cal. App. 4th 237, 243-45 (1997), rev de~tied, 1996 Cal Lexis 51'

(holding iLat early retvemenlwas aone-Nme limited incenfive for early retiremenq acwmpauied by an expmss

disclavneq e~~d could be wiNdmvmbefore acceptance without vialatiug vested rights)', Vieldely v. State l04 Cal.

App. 3d 392 (1980) (change m a[aNh gweming the celcu7atlon of interest on withdravm contributions was ~elared

to an employment right, not x atuement benefit or right, and cans no[ prorecred wrier the conirec[ clause).

no 
87 Cal. App. 3d 135 (1978).

al 
ld. at 140.

q2 I l Cal. App. 4'" 1598 Q992) review denied, 1993 CaL I.EXIS 7557 (1993).
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the [sohoo] dietrio[] Board after at ]east one full temi shall have the option to owU~ue the health.
and welfaze benefits program if coverage is m effect at tune of ret¢ement, exceyt that Board
members who have served less than twelve (12) years, bul xt Ieasl one team shall pay the fiill wst
ofhealth and welfare bcne&ts coverage." In July, 1990, the board revised this policy to provide
that "[t]he Board may authorize payment of pre~ttiums for retired members who have served
twelve (12) years or more." Ov November 27, 1990, the boazd-voted to continue payment o£
health~benefits fot the plainliffs far Uie next ten yeucs. 'Phe plaintiff s terms ended as of
.December l,~aud on December 11, 1990 tUe new board voted to suspend payment ofp]aintiffs'
health benefits.

The court looked to Policy No. 9250(a) as adopfed in 1988 as the governing conhact
setting forth the plaintiffs' rights to retrtement health benefits. R concluded that the July, 1990
change in fhe Policy — a change made prior to the plaintiffs' retirement —could not diminish the
benefits already awazded to ffieplamtiffs during then teem of office a' Considenng the llssee
ciitaria established by the Califbmia Leaeue case, the court indicated that the rights set forth
under the 1988 Policy were akin to pension benefits and Concluded that they vested because they
were a part of the compensation promised to the board members and, as such, were important to
the board members as.ao inducement far their continued service on [he boazd and a factor in their.
ultimate decision to retire. The court further concluded that, because the terms ofthe policy
provided that only individuals wihh less than 12 years of service were required to conhibute to
the cost of coverage, tt~e vested contracNal rightfor the plain5ffs (who had more than 12 yeazs
of service) included the right to have the employer pay the cost of then' coverage.d4

Arguably, the scoye of Thortine is limited given that it involved' only elec[ed officials of
the school district, and not public employees generally, Although the general mle is that current
salazy Uenefits for public employees do not vest and may be clanged by the employzr95 -- subject
of course to collative bargaining resfraints, as applicable — there is en exception fat elected or
appointed officials. Salaries for electedor appointed officers vest for the term of office, although
tUey maybe changed for a new texxn.d6 Consequently, salaries, as well as deferred
compensation, of elected officials may not be decreased during the teem of office. In fact, in
concluding that the 1990 revision to the Policy was not controlling, the Thoming court relied
heavily on vested rights cases dealing with elected officials,-citing them for the proposifion that

a31d. et 1606.

44 7'homiu , 11 Cal. A 4<h qt 1598; accord 83 Op. Cal. Attu Gen. 14 (2000) (city had vested6 PP
conhacNal obligation io provide hcellh benefits ro fortne~ city wwcil member raider resolution adoptcd'pmsuflnt to
Gobertunenl Code section 53201); 67 Op. Cel. Att'y Gen. 510, 513 (1984) (health insurance benefits "wN'erted for
life, in the naR~re of defcrscd compensation end as an inducement ofconHnued service, pursuant to an oRiciel
declaration of policy may no~be discontinued"),

95 Butterworth v_By, 12 Cal. 2d 140, 150 (1938).

4601so~~v~27 CaI. 3d 532 (7980).
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salary and other elements of compensation ctinfeered during a term ojpublit office cannot be

diminished dining that Aenn.°'

Notwithstandingthe facts and cited authorities in ThominK, Thy s conclusion that

retiree health benefits. may vest upon acceptance oCemployment shoulA he equally applicable to

all public employees and retirees. Although the Thom_ng decision does cite vested dgltts eases

addressing elected officials, these cases actually desenbe vested rights principles uniformty
applicable to the pensions of all public empAoyecs. Moreover, l]iomine does not expressly rely

on plaintiffs' etaNs as electeA ofSaals or to any distinction between elected officials and other
public employees as a basis for its conclusion that retiree health benefits are a form of

compensatlon that vests. Finally, the Thomiu court ultimately analogizes retiree health

benefi(s, not to salary, but to pension benefits which, as a]ready noted, vest upon acceptance of

employment for all public employees.98

_.. Tl~e holding in Thontine also arguably is limited to retvees given the court's reasoning
that the health benefits at issue were "ofiihporta~ice to the boazd members as an inducement for

their continued service on the boazd and os a factor in their decision to rekre."09 The conhactual

change that the court invalidated, however, was the July 1990 change meki~ig retiree health

- benefits discretionary.— which pccurred prior to the plaintiffs' xeliremenk

Thomi~'s precedential value also might tie questioned based on the fact that, roughly six

years aRer'i"homin¢ was decided, the CaGfomia Leaeue decision was criticized in San

Bemazdino Pu61ic Emrolovices Assoc v Portnna.50 Lilce-California Lea¢ue, the San IIemardino

case dealt with a form of longevity pay, ¢s well as certain leave acemals, but it reached a

conh~azy conal~aion. The San Bernardino court criticized California I.eaeue Lor dete[mining Yhflt

benefits acquire the protection of the contract clause whenever Uwse benefits are "importanP' to

employees. The primary basis for the comYs decision i¢ San Bemard_no, however, was that the

vested rights cases were facNelly dis4nguishable on the Bounds that the longevity benefits

before it were not a stahttorily based ri ft of retirement, buf were terms and coudibons of active

employment contained in a collective bargaining ag'eement of'Sxed duration. Accordingly, Elie

benefits at issue were not "permanently and i¢evocably vested" but could be renegotiated when
the bargaining kgreements expired. Notwithstanding its criticism of California Leaeue, I do not

.believe that San Bemudino alters [he fundamental conclusion flier retiree health benefits are a

Form of deferred compensation that may vest upon acceptance of employment.

4~ Citing to Olson, at 539 ("if kelery beuefi~s are dinwtished by Nc Le6islaNrc durin6 a judgi s teem .. .
the judge is nevertheless enHfled lu the covtrzcted-tor bene5is during tLe remaivder ofsuch hren.") and to Bens, 27
Cal. 3A'a~ 863 & 666 (clemcnis of edmpenselion conferted during a term of public office become contracwally
vested).

9e Allen v. Bd. o[AAvtiv. 34 Ca7.3d at 120.

99 I I Cel. App. 4ffi et 1602

50 fi7 Cal. App. 41° 1215.Q998). -
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In summary, notwitLstandingche foregoing considerations, and although there appears to

be only one decision -- which is unpublished —that cites Tho~ing with approval,' I believe that

it would be difficult to argue that retiree health benefits are not elements of deferred
compensation [hat, like pension benefits, may vest upon acceptance of employment.

Vested Bights May Not Be Bargained Away

Employer-employee relations between the City and.its union-repcesentod employees aze

governed by the Meyers-Milian-Blown Ad (°MMBA").n Employee collective bargaining units
aze auttionzed to represent their members inatl matters xclating to employment condilions anA
employer-employee relations, including wages, hours and other "terms aid condifions of

employmenk"'3 Because the phrase "wages, hours and other tenon and conditions of
employmenP' in the MIvIBA hacks the language of the Nafional L'sbor Relations Act ("NLRA"),
Celifomia courts and the Public Employee Relations Boazd (which decides cases under the
Mtt~A)1ook to National Latior RelahonsBaartd(`NLRB°) decistions foi gvidanoe when-
applying the MAABA. Under the NLRA, pension and posUreluement health caze benefits for
cunem employees axe ̀ 4exms and wnditio~s of employment' about which employers must
negotiate and.may not unilaterally change.59 Nevertheless, a collective bazgaining unit may not
bargain away individual stafutory or constitutional rights that "flow &om.sources outside the

collecllve bazgaining a~eement itself,"s' and collective bazgaining agreements may not coutain

S1 Mevers v Oiaaee Un'6ed School Dish"cq 2003 Cal. App. Unpuh. LEX15 6346. (lone 30, 2003).

As discussed later in Itis lanes, another alnkd case, S p' t O U 'E d S fi 1 D' ti t, t 79 -
Cal. App. 4th 949 (Cal. App. Ath Dist. 200A), iev denied decertific9tion mouest delved, 2004 Cel. LEXiS 8870
(Sept. 1$, 2004) fond it uvnecessery to derecmine whether the reCvee health rights at issue wve'beste8' because
the to aotthe cout~ect didaot support the ng4~s clxuned by the plaintiffs. 7Wo otter cases that preceded
Thy did not eXp~essly edd~ess vested rights, but concluded that the countiea involved did not have e maadarory
duTy to provide wctaln retiree health FeneLts wdcr the stance nt issue. VenNra County Aei red Employccs' Asa'n
C N fY -nun, 228 Cal. App. 3d 1594, 1596-59 Q991) roview denied, (1997) ("Ventura Coun '); prxnee

G ry E I ' As '- County of Onnee, 234 Cal. App3d 833, 843-04 (1991) [cview denied (]991)

5~ Gov. Code § 350 ci seq. ..
53 Gay. Code § 3504.

5° AIGed C7~ertuca7 a d Allc 7' W k fA- P'n b PI m Gla , 404 U.S. 757, 159 (1971).
And see e e Aetts, 21 Ca13d a~ 863 (a publi<amployee's mCVement benefit cons~imtes an element of
compensation): - ~ -

. 55 tie Sen Bemacdino Public Emo~gyees Aas'n v City ofFontane, 67 Cal. App. 41U 1215, ]225 (1998);4

W ' ht C'h f 9 t G7 2)3Ce1. App. 3d 1503, 1506, (1969); Pl~illins v.5taro Pcrs Ind., ] 84 Cal I~pp. 3d

651, 660, (1986) disaoorovc8 on other erounds in C 1 D 't f P Ad 'n., S2 Cal.3d 11-02, 1123 n.8

(1991) (holding that e mllectivc bargaining agreement could not waive av employee's right ro due process); cf. Soc.

SerJS Uri an v Bd ofSuoervisors 222 Cai. App. 3d 279, 287 (1990) (because Lebm Code exyxessly authorizes

agreements between public employees end Neu employes for payment ofheelth ease cones iFuough payroll

deductions, such an agreement is not a waiwrof rigLis wder @e S[ate'B wage exemption alamtes).
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provisions that abrogate fundamcota] oonstitutional dpJrts.'~ Such conatitulional rights include
pension nghtt 54

California law is consistent withanalogous ~rivate sector cases,5e us well as cases in
othai etatas dealing with public ¢mployment rights, 9 which have followed the rule thaC vested
cmitracNal rights may not 6e bargained away wi[houYthe consent ofUie employee. I'or
example, the Court of Appeals for the Six[h Circuii stated in Yard_M~ that while a union may

56 Soc Servs Uiilo~, 222 Cal. App. 3d at 787; Plv'IGos, 184 Cal. App. 3d at 660 (even though staNre
peenitted the parties to e collective bargaiging agaement to supplant existing procedures by which employees as
discharged ordisciplivcd, au employee's right m due process ca~ut be waived in o collative baxgaiving -
agreement).

5~ an emazdi~o 67 CaI. App. 4th at 122 t. In SaA Hemerdino atabor union e➢~ighi to set aside
_. provision iv several ¢~einovanda ofvnderstanding ("MOUs"), relating to reduction in personal leave eccnul and -

Iongevitypaybmefits. 69 Cal Agp.4t7i 1215. the court held Wat ffie friugebe~e5ts et isbue wefe 9le nega~iable
- ternsand condifions ofemployment,dia[inguislting them$om vested rigLts such as pension dghh. While the latter
ace entitled to eoutreet clause.piohetion, Ne foimee ewld not become irrevocably veskd because tLey wwe e -
product of co]IecNve bergainiug, end provided for in collective bargaining agreements offixed du~afion, and m
outside afamtory soarce gav¢ fhe employees eddiiional pmmcfiov or eu4llement to fvbue benefits. Id. of 1223-25.

( - SB See.ee V'ted ~ eWbrkcis ealth &Re' c¢[Fm v. obinsb 455 U.S. 562, 575 v.14 (1982)
("undo established contractprinciples, vested retirement rights may not he altered without the pevsiouw's
consent'); All' d Ch Re Alksl~ W ke a of Am v Piusb h Plnte Glxss Cs~ , 400 U.S. 15%, 182 n.20 (1991)
(same); Weimer v Ki¢~Rasch Inc 773 F2d 669 (6th Cu. 198 (same); Williams v. WCI Skd Co , 170 Fad
598, 605-06 (6N Cir. ]999) (language ofprioY agrecmen~s gave employees end ieYUCes a voted contrscmal right m
hustresidue that could not be the subject of CuNre collecfivebargai¢in~;B ku P It -P d t I
907 F2d 1396, 1401.02 (3rd Cu. 1990) (disabled employees rights to disability pensionwes vested et time of
closure agrecmentand~ thus, union and eroploym were witliout yower to negofia~e thofic benefits away); UAW v.
Yard-Mnn I¢c , 716 P.2d 1476 (6th Cu. 1983) (finding [hat retirees became vestedw ceNain beneLts upon
retixemen[); Hurd_v Aumilt 419 F. Supp. 630 (DN.7. 197 (wLere employer previously entered ism amulti-
employer pwsion plan, limey not enter ivto a vew agrcemeat with the vvion utiuguisNng tLe pension fv¢d by
eliminafing fiuther conMbutiovs ro it withnm making provision tar the financial pmrecliou ofmlved employees
cnaently xeceivivg pension beneRts @om [he fund, Aue to vesting ofthe pwsioners' xigJrt ro lifetime beucfik under
sfzle law); Hausery Farwell, Ozmun Kink & Co.. 299 F. Sapp, 387 (D. Mvm. 1969) ("whereas a union may
bargain ns fi pmspecNve mattes such as seniority dgLfs, fuM1UC conditions ofemploymeot, etc., it cannot bazgein
away the acaved or vested rights of its members" Witfiout their consenQ.

WLilt the pension of otter ce~aee rights i~ mnuy of those federal cased beanie vested upon retirement, tht
reasoning tberei~ would be applicable to the vested rights of active employees as well; the key being that tl~c lights
in questiov wcm vested, i~oi how or to wham they became vested ,.

59 Su, ems., Welter v. Citv of Milwaukee. 571 N.W2d 459, A64 (Wis. Ct App. 1997) rev. denied, 2ll
Wis. 2d S19 (199A) ("The City's argument that @e oHceis should be deemed to have wnsented to the modi6catlo~
of eheir vested mtirement-system rights because rim concessions were agreed fo by their moons ignores ghat a union
may not bargain away the vested dghrs otits members vrithout Use express consent of those members."); In ~e
Morris Sch Dist Bd of P.duc , 718 A2d 7fi2 (1998) cart, denied, 156 N.1. 409 (1998) (noting tfixt "[i]n x variety of
facNal settings, courts have held fiat a union has no aiithoviry on behalf of its membersNp to begaui away venous

- tovms of dcfeaed compensation earned during the lem~s ofpriox collective bargaining agreements abaen~ knowing
consent by (hose who would be adversely affected,").
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choose to forego certain benefiCS in fulw~e negotieYions iu favor of more immoAiate
compensation, "if may not...bazgain away retiree benefits which have already vested in
particular indivitiuels.°40 Snch rights, the oonrt stztad, aze interminably once vested.b~

Z Reasonable Modi£catto~i Doctrine: Benefits May Be Modified Before
Retirement If Comparab)e Offsetting Advautagcs Provided

Any statutory benefit is subject to the implied qualification that the governing body may
mekemodificalions and changes to-the statute.62 The employee does not have zn absolute right
to any"famed or de5nite beneSU, but only to asubstantinl or xeaso~able pension.o63 Thus,
'bestrd contractual pension pghts maybe modified prior to retirement for the purpose of keeping
a pension system flexible to permit adjusbnents in accord with changing conditions and at tl~e
sarue time maintain the intagity o7'the system."6" Nonetheless, °[such] modificalions must b~
reuonable," and to ba sustained u ouch, a moditycation most satisfy atwo-pronged test: fast,

-- anyresulting disadvantage [o a member mustbe accompanied by comparable; oH"sekfing-- - - -
advantages; and secoSd, the modification of [he member's pension rights "must bear some
material relation to the theory of a pension system and its successfiil operation ....ufi6 The City
has not eked that we consider any speci5c proposed °compazable advantages" udder this
"reasonable modificafion"dochine. - ~ -

(~ ~ 8. The Scope of the Vested Right Is Limited By tLe Terms of the
Releva¢t Contract _

As already noted above, the rightsbf City employees a~~d retlrees to zetuee health
bene5ts under the terms of the applicable confract most likely became constitutionally "vested" -
i.e., protected from impartment - npon their acceptance of employment with the City. Tttis does

6o 
~~b R2d at 1482 n.6.

61~

62 
Karp, 29 Cnl. 2d et BSS

6] 
Id

bb Int9 A fF' f hl Ct f S D' o, 34 Cai.3d 292, 300-07 (1983) (intemet ci~elions
- omitted). Coups have concluded That ~elvees, tiNilce ecfive employees, ere not subject m 9m masonable -

modificalion doc~ine. T~r~y v. C'IV otBerkelev, 4l CaI. Zd 698, 702-03 (1953); Cla~gool v Wilsoni 4 Cal. App.
4th 646, 664 (1942).

In addifioq ondEr IimikA cimomstances not relevant hem, impavmcn[ of a conhacNal obligation may be
jusfiied. See Olson v. Cory, 27 Cal. 3d 572, 539 (1980) (four factors wa*rantlng legislative impavmevt ofvested
rights:: (1) tLe enactrnent serves m protect basic interesR of society, (2) there is ao emegencyjuetifice6on fm iLc
rnachnenq (3) the enactment is app~opriata for fhe emergency, end (4) the cneciment is designed as e temporery
measure, during which time the vested conhect nyLts are not lost but mexdy deferred tox a briefperiod, in(exest
wining during the temporary befe~ment).

j es 
ld. -
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not necessarily mean, however, that [he City is without any discretion to make changes. In
accordance with the legal considerations discussed below, the City's ability to modify its retiree
]~ealth pcogcam will depegd upon the terms of the governing contracL66

(a) Documents that Constitute the "Co¢tracP'

Far a rif t to vest, it must be created under a valid contract; "the cwihact clause does not
protect expectations based upon legal theories other than contracto6' This "contracC' betv✓een

- the employer and employee generally consists of the statute, ordinance or other official action of
the governing body of the employer that sets foctli the terms of the benefit [}~e employer agfees to
provide.ba Although we have not foiu~d any case that squarely addresses the issue, it also appears
that the "contract' may include an MOA under which tlye members are third-party beneficiaries,
and tUatthe ri f is set fo~tU in the MOA may also be constitutionally protected, at9east fox the
duration of the MOA 69 - -

66 ~~ Ass'n ofFieefieLtece v. Citv of San Die¢o 34 Cal. 3d 292 (] 963), 302; Kern, 29 Cal. 2d at 850 (tLe
naNCe and c#ent of employats obligation most be nsceRaineA @om the levguage of the pension provisions and
judicial conshucfion ofttiose provisions or similarprovisions at the time the conhacNal relationship wns
established); 7,von J Floumev, 271 Cal. App. 2d 774, 783 (1969) ("it is necessary to perceive tLe terms of the
contiec~ and to uNtize those texens to mensu~e the claimed impavmenN); e~q Th°Irvin¢, ll Cal. App. 4th at
1607-08 (looking w the teems nFthe board's deelazaEon ofpolicy m detemJne whelLer the vested conhacmel right.
inclvded Uie rigLt to Gave the employee pay for the wst ofcove~ege). T7~is is consisront with tLe approach taken by
couRS delemiiving wLether amendments maybe made to iafiiee wefferebcne5tplans sponsored by private
empioycrs under the Employee Retirement inwme Secwity Act of 1974, as amended ("$RISA"). Scc Cinelii v.
Sw. Pre Com , 61 P.3d 1437, 1441 (9th Cir. 1995) ("[a]n employer may amend or terminak [rofivee life visviance]
benefits Pursuant to Ne tams of the plan at any tine"); Stems, 297 F.3d aY/i 7-12 (well settled Wat an
unambiguous ruervetion-of-ri~pk prwuion is svfficicet witLout more m defeat a claim that ac¢ement welfare
benefits are vesSed); Gable v. SweeNeert GLn Co. 35 Pad 851; 856 (4th Cir. 1994) (plan documcut did not contain
a pr6mise to vest rotuee medical benefits; employee ezpresaty reserved fie right m modify ortertninam the
pa~ticipnnPS bcveHts); ~xaeuc v Gen. Motors Cam. 133 F.3d 388„401 (6th Cu. I99R) (en boor) (plaintfffs'retvee
medical beoefita were not vested; plau stated Ihet the terzat oitLe plan were subject to change); Frelun v. Enuitable
Life Aas 5 Y, 137 Pad 955, 960 (7th Cie 1998) (uxittev terms of the reYvee medical plan ere ~Se e~ cline
terms):

6~ Walsh v Hd of Admin., 4 Cal. App. 4th 6A2, 696-97 (1992).

6E 
e e.., InP7 Assn of F'wfieMars, 34 Cal. 3d w[ 302 (looking m city charter and orAinance); Ventura .

Cow~t , 228 C§I. App. 3d at 1598-99 (looking to the Government Code m detemune employer s obligations);
Oranges ry 234 Cal. App. 3d at BA3-44 (same); Tnorttine ll Cal. ApP.4W at 1609-08 (looking ro official
decletaUOn ofpolicy issued, pv[suant to Government Code); 83 Op. CaI: Att'y Gen. 14 (2000) (benefits provided
pwsuAM to city resolufion adopted under Government Code).

69 
C~ Cal'£omia Assoc of Prof Scientle~s f'CAPS'9 v Scl warzenepgeq 137 Cel. App. 4"' 391

(2006); San Bema~dino 67 Cat. App. A[h 1215 (1998); a eis, 2003 Cal. App. Uvpub. LfiXIS 6346 (considerin6 as
port oftfie "emo~phovs" implied-in-fact contrnet eollecfive bageming a~eemente end MOUs).

TLe CAPS case notW that none of cha vested rights amhoci~ies it cited addressed a siNatlon involving
collective bargaining ag2ements, but stand [fiat if e colleclive bargaining egleement puryorts to scrum rights even,
forJulure employees, it'mey well be Iha~ the those furore employees have contract clause protection. I~ found it
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Other than one unpublished case wttich suggests that informal couu¢unications (as welt
as course of conduct) might constitute part of an amomhous, implied-in-fact wntrac ;'0 we have
not found. any California cases in which pazficipanls argued or courts held that a vested right was
created by a statement in an employee communication. Generally, the cases that address
employee communications analyze the-promises or misstatements under an estoppel theory."
This maybe explained, in gart, by the relatively informat process to which internal employee
communications aze subject when complied to the official, legislative process involvui when a
public entity adopts an ordinazice, resolution or statute.'

In this case, the °conhacY' behveen the City and its employees probably consists of the
Municipal Code sec{ions which establish the Federated and P&P Retvee I~Iealfh Plans and, as
discussed in secfion III.B.1 below, uguably Sncludes at least soma oYthe-overarching provisions
of the Charter as well. Although the MOAs between the City and the relevant collective
bazgavring units azguably might be considered part of this "contract," the language of the MOAs

_ . contains virtually no suhstantive terms and merely references the relevan[ statutory provisions. _..
AddiUonatly, for purposes Of this advice letCer, discussion of'employee com~nuiucatlon materials
genecaIly will be addressed in tt~e contaxt of a potanlial claim under promissory estoppal or

(continued...)

( wwecessary to decide tLe issue because[he conh¢ct at issue did m2 promise to leave tLepe~ion rigfits of Culwe
employees unchanged. -'

The San Bemaxdino court was addressing in-sewice, longevity benefits tgat wue esteLlished by MOU and
disti¢guished them from statumnly-based retvement heneLts. It concluded tl~at, a[ lees[ for active employees,
benefits set fotlh exelusiLely in an MOU of Coed d~uzfiov evuiot "become pwmanenfly and irzevocablY vested" slid
maybe changed upon expuatiou of the MOUI The employees iv 1}~at case had no legitimate expeclallon thauhe
benefits would codtinuc unless they were renegotiated.'

- ~~ Mavecs 2003 Cal. App. Unp~b. LEX[5 6346. Ia addifiov, Celifomia cowls have found the existence of
implied o[ uuiletexal con4ack ou the basis of informal employmem documents in cases iLet did not involve

- mnp7oyeebeneCtfs. Se~eg,kID Lo 1ch d-C I'f 'aC ,86 CaI.App.3d774, 719(1978)(Mable issuebf
fact whether company's lutes end policies regulating xelilnvg of mnployces laid oN fov lack ofwock were intended'
as a posifive inAucemem for employees to take and contiuve employmrnt); Scan y_Ps 'fi G d EI hi C , l l
Cal. 4th 454, 465 (1995) (Aiscipli~e guidelines in policy manvel created implied contract not to demon employee
without good cause). - -

~~ See InPI Assn bfFimfieh2rs. 34 Cal. 3d 292 (analy+.ing summary plan description under estuppel cafher
dean vwled rights analysis}; Crumoler v ➢d ofAdmin , 32 Cal. App. 3d 567 (1993) (employer esropped from
rehoactivelyreclassifying misciassified employees, but such employees had no vestedrightv~aoertoneous
classification).

~~ See IuPl ASS'n of Fuefiehters 34 CaI.3d at 306(Kays,l., concuaing)("vritfiovt some subs[eulial
slowing of ecNat harm, it would be ludicrous ifcarefully aaRed pension legislation could be effectively amended

- by a buceaucrePs somewLat wept attempt at summa`izetion"). See also Wallace v. State Persowel Btl., 166 Cal.
App. 2d 543, 546-47 (1959) (coup afused ro give effect to oandw interyretatian io Ole Peesonnel Transaction
Manuel of tLe evidence required to prove Vu necessity for sick leave under the Government Code; the relevant
section ofthe manual was never adopkd as e nlc by the Personnel Board and hence can be conside~W es nothing
mare than an administrative directive for the yuidanee of department heads).
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equitable aetoppel. They also are referenced briefly iv the discussi on of the retiree health

"conhacY' where relevant Co show extrinsic evidence of flee City's inient with regard to the tarzne -

ofthatconhact

(b) Contract Terms and Reasonable Expectations Generally

Whether a proposed change unpairs a vested right will depend upon liow Ills member's

fights aze defined under the terms of the governing contract" In other words, the nature and

extent of the City's obligation must be ascertained from [he language of the governing

provisions—i.e, the City Charter and the Municipal Code'0—andjudicial construction ofthose

provisions or similar provisions at thetime the connacmal relatlims}up was established." "[If t is

necessary to erceive the te[mS of the contract and to utilize those tetms to measure the claimed

impairmenL'~6 It is fhe reasonable expecffitions of [he employCe that aze protectul.'~

- - - - - When construing-the-scope of the govemiugstatutes, the primarydesk is to ascertain the

Legislature's intent~a If the language is clew and unambiguous, there is no need for

consduction or fesort to other evidence of Legislative inlenL~9 On the othu hanA, if a statute is

amhignous, courts typically will consider evidence of intent beyond the language and examine

the hisWry and background of the statute in an attempt to ascertzin the most reasonable

inte~tetallon.80 Moreover, even where the language is cleaz, courts sU11 may analyze whether

~ the literal meaning of a ataNte comports with its putpose.ai "The intent prevails over the letter,

and the letter will, ifpossible, be read as to wufotm to the apixit of the act"a~ Examples of

co~izabla legislative history include different versions of the bi11, analysisby legislative peRy

~~I¢t7A PP' felt' C'tv fS P' ,34 Cal. 3d292, 302 Q981j; ~S29 CeL 2d at 850.

i4 She. ~ Ali Assn ofFuefiehters 34 Ce7. 3d et 302 (looking to city charter and ordinance); Veu a
Cow , 228 Cel. App. 3d 159A at 1598-99 (looking ro the Oovemmcnt Codc to demmtinc emptoycr'9 obligafions);
Oconee CouuN 234 Cal. App. 3d at 843-44 (eeme); Thy 11 Cal. App. 4th at 160708 Qooking to official
deelacation ofpolicy issued pursuant m Government Code); 2000 Cal. AG Lexis 3 Qanuery 26, 2000) @eveflts
provided pucsuent ro city resoWtion adopted uudu Government Code).

~5 Kem, 29 Ca1.2A at 850.

~6 Lvon v -Floumov, 271 Cn1. App. 2d 774, 783 (1969), a°nea7 dis=seed, 39G U.S. 274 (1970).

~~ Nlen v Bd oCAdudu., 34 Cal. 3d at 120; As ' fBl C 17 v Wo keys v Wills 189 Cal. Ayp. 3d ]80

(1986) (right vesmd wes "xeesoneble expecteHon"Wet city world mcct its stnmmry obligation to fund pareservice

liability).

~a owr~v. Kelly, 48 Cal. 3d 411, 724 (1989).

~9 J, der D ukm 'ion 45 CaL 3d 727, 735 (1988).

eo 
Wafls v Gtawford, IO Cal. 4~' 743, 751 (1995).

81 
Lund, 45 Cal. 3d et ]75.

B2Id
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caucuses, analysis of the Legislative Analyst, analysis prepared for and by various legislative
committees, and the Legislative Counsel's Digest.A3 Statements reflecting the subjective
opinions of-interested parties or s~dividual Legislators whioh are noY ahaied or made lrnown to
the Legislature as a whole ue disregarded.a^

Although any unbiguity or uncertainty in retirement legislation must be resolved in favor
of the Fefirioner, the consWction must be consistent witU the clear lnnguagc and purposes oFthe
statute.ss This mle of liberal conshuciion is °applied for the purpose of effecNatin~ the obvious
legislative intent a~~d shwtd nol blindly be followeA so as to eradicate the clear language and
propose of the staNte and allow eligibility fBr those for wham it was obviously no[ intended."86

A number of cases in the retiree health context sunilazly illusVate how caz'efully the teems
offfie relevant "contract"'must be pazsed. Two recent cases involving the Orange Uiufied
Schobl disaict have similazly concluded that the contract a[ issue did no[ guarantee the plaintiff
re[~ees lOp% eAlployer paid coverage In 1976, [he Orange Unified School BistricPs governing _ _ _.
board adopted Policy 42442, which provided. "The district shall underwrite the cost of the
diFh-icYs Medical Hospital Insurance Program for all employees Who retve from the district
provided they have been employed iu the district for the equivalent of ten QO) years or longer."
Based un the facts outlined in botU cases it appcus that distrjct bad the following history with
regard ~to changinghealth benefits: Be{ween 1977 and 1997, the Listrict offered retirees 100%a
dis[ricFpeid coverage under an "evervchanging wmbinatlon of fIMOs, indemnity plans, and
PPOs' (although, in 1992, the school dishict ended eligibility forpust-relSrement health 6me5ts
fm~ new hues). In 1994, the school diseict stopped fully subsidizing the premiums for coverage
of active employees and active classified employees were requiredto pay part oFt6c premium to
enroll in the more expensive PPO plan. Sometime inihe late 1990's, the dishier also began
imposing a charge on retirees (a so-called "buy-up") for the Pp0 plan. The district cohtinued to
offer a 100 % distric4paid }3M0 option.

83 
Sew p b ' W k ' C mp N A eats BoarA, 5 Ca1.4~ 382, 393 (t993)(legie7efive

committee reports); Ho¢ohoom v Sunuio~ ComT, 51 Cal. App. 4'" 653, 670 (2d App, Dist. 1996)(I.egialafivc
CounaePs Digest end wrtmilttec reports); Re f f ~h U ' 'N f C ff S C N 225 CaI. App.
3d 972 (2d App. Dist. 1990) (reviewing committee analysis rvFtich included committee staff analyses, summery
pieperod fox e committee Leering, Legislative Auslysi's analysis and anelyslg of the Senate ~emocmfic Caucas);
Knufrva zoad o unitive Inc. v. P ce Ple i Iuc. 133 Cal. App. 41h 26 (3`" App. Dist. 2005),
rev denied 1006 Cal LHJCIS 5193 (April 26, 2006) (listing documents conslimting cognizable and inadrtJssible
legislative Iilstory and various citations largely from /Le Third Appellate District supporting those lists; cognizable
]egislative history includes, for example, different versions ofthe bill, reports of the legislaHVC analyaq committee
reports and analysis, Legislative Cowisel's Digest, party caucus analysis, stetemen~s of sponsors comrtnnicated b
9~e Legislature as a whole, emo0ed bill reports).

84 See. e ¢ , Ouinte~o v: Mercory Casualty Co., 1 l Cal. 4'~ 1049 (1995); Kaufman, 133 Cel. App. 4'~ at 37.
es 

VenNra ~Connry Deouly SAeriffs Assn v Boflrd of Retirement, ]G Cal. 41° 483, 490 (1999).

86IIarictl v. Stsnisleus County Emolovecs ReCreme ~i Ass'g I89 Cel. App. 3d 1593, 1G0&09 (1967).
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In Sa in on, the ̀ buy-up" charge for the YPO option was challenged by a class of

retirees who had been admuilstra[ive employees prior to their cetixemenL The Sa in on court

agreed with the trial court that the 7976 hoazd policy did not create a vested rigtrt to fi'ee PPO

coverage. Rather, the court Leld that all the district promised retirees was to provide a medical

insuranec program in which they could enroll; and to subsidize their costs for enrolimg in one of

the plans offered. The court looked to the Webster's dictionary definition of "underwrite" and

concluded that the statementin Yha board policy t7wt tha district will "uud'eiwrite the cosP' of fhe

districPs health progam for eligible xetiroes did not constitute a proau'se to pay the entire cost

for enrolling in a disMct heklth plan. In addilion, the reference to the disMePs "Medical and

Hospital Insurance Prograxri' was a "generic" term that failed to specify the type of health

benefit plan or level ofbenefits promised. The court concluded that "the language is so broad it

appeus to obligate the districtonly to provide aprogram — [here is no requirement that the

program include any particulaz kind of insurance." - _

Finally, the coud dismissed the plaintifFs claim that lLe DistricPs practice of providing a -

choicebetween free EiMO or PPO coverage for 20 yeazs, which the plainfiffs accepted, was - .

evidence that the parties bad interpreted the DishicPs policy to require free PPO coverage. I'he -

court noted that this position was unsupported by the language of Lhe policy and that the

plaintiffs failed to cite any evidence that they, as a group, had a reasonable expectation that they

would always receive $ee PPO covuage. "Generous beneSts that exceed what 1s yromised in a

contract are just thaf: generous, They reflect a magnanimous spirit, rtot a c6ntractual mandate."B°

The Court of Appeal did not roach the issue of whetUer the District was obligated by the hoard

policy to provide at least one fully-paid health plan for retirees, aS was impliciHy found by the

trial court, because it was not at issue on appeal.

- In Mayers, an wipublished opution, the former president of the classified employees'

union brought a clazs action challenging the impositim~ of premium sharing for the PPO option

on retirees and seeking declaratory and injunctive retie£ In that case, the hial court and Court of

Appeal reviewed aaumber of documents, including the 1976.board policy, a series of collective

bazgauilng agreements behveen the Dishict and the classified employees, memoranda of

undersfanAiug and various letters to utdividual retirees to determine whethe[ the retireeswere

entitled to free health care during retirement

The brat court noted that no single document could be called o conhact betweeri.the

parties, noti~ig'fhat the board policy was a °policy" rather tha~i a con4act, and the collective

bazgaining agreemetrts eaoh bad language tha4 only obligated lho Dietrict W pay retiree. health

benefits for the duration of the con4act, and questioning whether the letters had beau Wnttenby

someone with authority to bind the District. The trial court determined that, pursuant [o the

temps of this amorphous "co~traet,"Lhe Diahict should be enjoineA from treating the classified

retirees different from active employees regarding the selection of and pazticipation in the

medical plans offered by the District. The effect of the trial coon's ruling was that, since the

e~ $ pp' n[ O enee Unified SchoolJisi. 119 W I. App. 4'" at 955.

- 21 .:
LAI-3919981v9



CONFIDENTIAL-PROTECTED BY
. ATTORNEY-CLIENT PRIYILEGE~

Dishict was requiringactive employees to pay a portion of the premium for PPO coverage, it -,
could also require retirees to pay a portion of the premium for such coverage.

The Court of Appeal affirmed tUc trial wnrPs conclusion that Orange Uni&ed School
District retirees who had been classified employees with tLe District waze only entitled to the
same Lealth benefits ns provided aclive classified employees, and thel there was no continuing
duty for the Dis4ict to provide these retirees with afree-enrollment PPO play if the District did _
'not do the same for its acfive classified employees. The appellate court concluded that school
Dieldct employees did not have a statutorily based vested right to retirement health bene5ts. 'Phe
court cited section 7002:5(a) of the Education Cade and the opinions in Ventura County and
Oranee County which, ns discussed below, conc]uded that section 532052 of the Government
Lode does not mandate the provision of health plans for retireesthat are equal to those given Yo
active employees. The Mayer court also characterizeA the retirees' rifts as having amanated
from an "iinp7fed-in fact contract based on the long-term emtduct of the parties" and concluded _ _.
that the refirees did not carry their burden of proving that there was no suhstanrial evidence
supporting the trial.c;ourt's irte~piatation of this "contract" The appellate covet agreed with the
trial wart's conclusion that the statement in the board rules that the District "sha7(undeiwrite We
cos[ of the DisGicYs Medics] and Hospital Insurance Program° fox all employees who retire from
the Distract witL 10 yeazs or more of service did not obligate the Dishict to undervmte tt~e "entire
cosP' of the health insurance wverage. Finally, the Mayer court wduld not be baited into
answering the question that Was at the heart of the appeal: Whether the District could eliminate
al] health coverage for retirees if it eliminated the coverage for the active employees.

(c) Reserved Discretion to Make Changes

If, under the teens of the contract, the employer or other enSTy chazged with
implementing the benefits program has discretionary authority to alter the benefit, action taken
consistent with such eeserved discretion is not an action that impairs vested righfs.aa The fact
that retirement benefits aze subject to modification under certain enwnexated circumstances,

BB Info Assn ofPuefieMers, 34 Cal. 3V a1302; w~sn, 4 Cal. App. 4th at 700; PaeaAena Police O~cws'
Assn v Ci~v of Panedena, 147 Cal. App. 3d 695 (1981); end ,<ee Sart Bernardino 67 CxL App. 4'" ay 122385
(benefits could not Gave became pem~enen~ly and urevocsblY ~~s[ed es e mattes ofeonhact law, because Ne
benefits were earned on e year-to-year basis unde[ en MOU of limited duxalio¢ that expved under iR own romis;
employees had no legi6ma~e expec[aHon tFgt the benefits would ~onfinue ~mless revegotlnted); Creiehton v Rceeots
of the Univ. of Cal„ 58 Cai. App. 4~" 237, 245 Q997), ~degied, 1998 CaL L&XIS 51 (on~lirne offer ofspecial
incentives foz early refirement, accompanied by en express disdeimer Net vetted rights were created, isnot .
guvexned by vested nghis doctrine); VcvNra CowN, 228 Cal. App.3d at 1598,99p Oraone Co_~ 2J4 Cal. App.
3d at 843-q4; BO Op. Cal. An'y Gen. 119 (]997) (noting Iha~ beneAts ~aoted pursuant to Govemmem Code sections
53200-53210 might be ndjusrod upward or douvward during z rortn ofoffice depending on the conditions
established by the city convert in prvviding fm such benefits).
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however, does not mean that the benefits are not eonstitutionagy "vested"
 and protected from

impairment absent those circumstances.89

Only a handfuLof cases addressing employer discretion; however, d
eal with express

reservations of right to amend benefits. For exaznple, in LemslaNC
e v. Eu, the Court s Wck doom

an initiative provision which would have terminated the I,e~islamrs' R
etirement Law (I;RL) fox

certain legislainrs. The T.egislature had reserved its rigUt [a limit retireme
nt benefits for

legislators though the /egisldtive process. But the Court concluded-that 
the reserved right of the

Legislahue to make changes to the LRL did not mean the rights un
der the LRL were inchoate

and.unprotected $om impairment by the initiative process. I
n other words, the mere existence of

the limited xeservaUOn of right did not preclude the bene5te from 
being coriatitutionally veatul

absent the exercise of thaz reserved dght.90

Oii the other hand, in Walsh v. Boazd of AdminisVation, the court looked 
to the same

reservation of right and afficmedjudgment against a state senator w
ho cltallenged the [egis/ative

repeal of an early retirement provision in the LRL. The covet noted that, t
hroughout Waish's

service, the Constitution contained an express reservation of the power of
 the Legislature fo limit

the retirement benefits of legislators before their retirement. 9~ Specificall
g_it provided: "The

Legslature may, prior to their xe5remant, ]unit the retirement benef
its payable to members of the

Legslahue who serve during ox aRer the term commencing in 1967.i9 
The court noted that

~ ' Watsh's benefits had not been abrogated or eliuunated, and concluded tha
t the denial of early

retirement benefits was within the Legislawre's reserved powaz to ̀
9imif' benefits ~' 1'he court

distinguished the Eu case, noting that the E~ decision was based on
 the fact that the ri ft to limit

benefi4r was reserved to the Legislature, and riot to the people tk¢ough the 
initiative process 94

Some courts have wnsidered employer discretion wlueh, altUough 
not expressly stated in

the form of a reservation of right to amend, is implicit in the terms of the 
co~teact:

First, several cases involving health benefits have concluded that th
e governing statute

ilid ~t waudate the provision of benefits, but instead made their nvulabil
ity subject to tk~e

discretion of the employer.95 Sri Ventura Courity ReCved Bmolovee
s' Assn v County Df Vwitura

the couR addressed a claim that Government Code section 532052 requir
ed the county to

89 Le'eisletwe v Fu, 54 Cal. 3d 492, 529 (1991).

go 7d

91 4 Cal. App. 4'^ at 900.

921d. at ]00-01: -.

93Id. of 70L02

94Id. a1704.

95 See Vera God, 228 Cal. App. 3d et 1598-9, Oranee CovnN, 
234 Cal, App. 1d x1843-44

Zy _
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provide health caze benefits [o retirees that were equal to those provided to active employees.
Phis section provided that the county "shalt give preference to such health benefit plans as do not
te4rttinate upon retirement ofthe-employees effected, and which,provide [he same beneL[s for
retired persons as for aclivc pccsonnei at nn increase in costs to the retired person ...." The
court concludeA [hat, under tlils section and sections 53202 and 53202, I, [he county's decision to
fumiali Lealth care benefits-to retaees was purely discxe5onary.96 Moreover, the court
determined that the county was not oblig¢ted to subsidize the premium costs for any retiree
hearth benefits it did offer given that Government Code section 53205 provided that the county
"may authorize payment of all, or such portion as it may elect, of the premiums ...for health
and welfare benefits of ...employees [and] retirees."v0 In other words, under tt~e Govemme~t
Code provisions on which they were relying, the retirees did not have aright— contracNal or
otherwise — to fiealth benefits and premiums equal to those offered to active employees.

Addressing the same Government Code pr6visions, and following the analysis of the
VenNra County court, the court in 0 an e Count Em to ees' Assn v. Co t of Orm ,noted
that the use of the word "preference" in the statute implies the exercise ofjndgment and stated
that if the LegislaNre had intended the county to select or approve a paniculaz kind of plan, it
could have done su9B The covet concluded that the statute imposed a mandatory duty to exeroise
discreHnn io implementing the provisions of the atatnte, not a duty to select a cosP-equalizing
Ply 99

1 $1II11~8L~y, in International Associazion of Firefi ers v. the City of~Seri Dieeo the
California Supreme Court concluded that, in an actuarially based retirement system, members'
condibution rates can be adjusted.in accordance with revised acwadal assumptions and factors

96 zZ8 Cal. App. 3d at 1598-99. Ooveroment Code section 53202 pmmits a local agency to contract with
one or more adrniaed insorevs or heel[fi maiulenance oxga~izations, es Poe7oca(agcncy determines to be in the best
iule[cst o[ itself, its officers and its employees electing ro ecrept tLc bevefits.

9~ ]d. et 1599.

98 0 C N, P34 CaL A~3d at 842.

99 Id. of 843.

At fvstblush, the Ventura CovnN andO ao eCout casev appee~to be in direct covflict with the
Thoming decision because they all involve heelt6 beneSi plans offeved ywsuant to the same provisions of the
Governmem Code, but reach diReren[condueions. The Tho~eourt,however, looked beyond the authorizing
ataNte to the official policy issued by tlm employer pursuant ~o tM1at staNh to conclude that tfic employer fiad
wmmitted to provide retiree hea1N benefits. In contrast, in both VenM1ssa County and Oreuee Cowri, the court did. '
riot nddress, and there did not appear ro be al issuq any "conrcacY' oNet than ~Le Govemmen~ Code that governed
the pernilss5ble conduct ofthe counties. Ra~6er, the issue was wAetM1cr the staritte itself imposed a duty which could
be comye0ed by mandamus. 4~ee 76 Op. Cai. A4'y Gen. 119 (May 5, 1993) (noting that its opinion at 67 Op. Cal.
Att'y Cen. 5I0 involved s discussion of vestuig when there is an official declaxatlou ofpolicy avd indicating
through a "bm see' cite Nflt [he Ventura Counri anA Oran e oun cases eonteined e.different analysis); eL 80 Op.
Cal. An'y Gen. 119 (noting that scetion 53200-532ID do nog exprossly auNorize or prohibit dccaesef in health and
welEe~e 6mefits).
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that ue intrinaic to the system, even though the change incidentally s}llfred tLe relative

contribution rates of employer and employee.~0° In that case, the governing terms of the system

es sot forth in the dity charter and m~dinancas provided that the normal zatCs of contribn4on shall

be such as to provide a specified annuity at retirement acwi'ding to the tables adopted by [he.

Board of Administration. Theplan provisions fiuther provided that the Board "shall adopt such

~nortaiity, service and other tables and interest as it deems necessary vid make such revisions in

rates. of contributign oFmemters as it deems necessary to proviQe the benefits for which the rates

for normal contributions are required to be calculated.° The court concluded that there was-no

express provision GeeziAg the rate of employee contributions.~~~ In fact, °[[father than being

foreign to the City's retirement system, modification of the conhibution rates of botU employees

and CiTy is intrinsic to the ordinances basing those rates on actuazia] factors which can be

revised"10~ Accordingly, the Court concluded that the revision in contributions was made

pursuant to, and not in derogation of, the governing charter and oTdinances.10~ "Change in

conhibulion is implicit in tk~e operation of City's system and is ex~rxessly authorized by that

system and no vested right is unpaired-by effecting such change.° 0°

Aliematively, ari employer can expressly forgo its right to cha~~Re a conhibution amour(.

The court in Teachers' Retirement IIoud v. Genest concluded that the members of the Califumi¢

State Teachers' Retirement System had a vested enforceable light to state contributions to a

supplemental account of 2.5%ofereditable eompensalion regnued by Assembly Bi1ll t02.105

The Department ofFinance ("DOF") atkempted to azgue thatit was not required to make the

conhibutions if the system was actuarially sound. The DOF azgued (hat, because the statute

required that the State make the conhibvtions "for the purposes of making the supplemental

payments under Section 24415," then it did not need to conhibute funds wless the system would

be unable to make the supplemental payments.106 Tn rejecting the DOF's argument, the court

noted that former Government Code seclion 22954 expressly reserved the Legis]ature's right to

reduce state contriUutions to the supplement8l account. However, AB 1102 repealed this section

and added a section which expressly stated that it was "ttie intent of the Legislature in enacting

this section to estzblisl~ the supplemental payments pursuant to Section 24415 as vested

loo InPI Assn of A¢efehtcrs. 34 Cal. 3d at 300, 302-03.

~~~3q CaL 3d at 303. -

102 ~. at 300.

io3 ~~ at 302.

god ld at 303.

IDS X54 Cai. App. Ath ]012_(200'n.

~ 0° Id. at 1029.
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benefits"1°~ The court noted that the Legsiature would not have repealed the langitage _
reserving its sights to reduce its contributions if it intended to continue to reserve the right.~08

(d) Full or Substantial Performance

Hven where tUe employer has reserved discretion to make changes to a plan, however, the
employer still may be prechided from changing the Uenefits of employees whn haee completed
performance under the terms of the contract For erzample, in Creiehton v Re¢ents of the
Universily of California (the' e eats' X09 the court considered an early retlrement window
program that provided For the crediting of addi4onal age and service credit. 'Phe Regents
originally authorized the program on May 2 i, 1993 for individuals who elected, during a vrtndowbetween July 1 end OcYOber 1, 1993, to retve on November 1, 1993.-As originally authorized, it
granted a~ additional5 years of sa~vice credit upon eazty retixaznent On July 16, t 993, however, _the Regents'revised the program to provide for only 3 years of service credit 1'he plaintiffs
elected to participate after July 16, 1993 acid retired on November 1, 2003. Plaintiffs thenclaimed tUat reducing the years of service etedit granted from 5 to 3 unpaved their vested
conbact rights. - - -

the court fast noted that We eazly retirement benefif was different u~ kind from the
noxmat pension beneLt because it was a on~tune, limited offer to induce foreshortened service,1 ~ not continued service.t10 More impoRantiy, the governing document contained an express
disclaimer providing that tk~e crediting of additional age and service credit and the payments
associated therewith "shall notbe a vested or accrued PlanbenefiCu1° Tlms, the wurt
concluded that this was not the Type ofbenefit which vested immediately. Nevertheless, the
court concluded that upon an eligible employee's fbxmal acceptance of the program and
subsequent re4rement-i.e., upon full performance-the contract terms would vest,~~~ In tiffs. case, the change wet permissible because it wu made before the contract rights Vested:

Some cases outside the context of the wnstitutionally based "vested rights doctrine" -similarly suggest that an employer may not be able to mollify benefits ro the extent t}~e employee
already has satisfied (or "substantially' satisfi ed) the conditions for receiving U~ose benefIIS.
Although this issue Has not been analyzed in the azea of retiree hea][h, [here aze several
analogous cases addressing accrued vacations and severance pay. For example, in Kistler v. -
Redwoods Community Colleee Dist ,school administrators whose contracts were expiring were

~~~~d. at 1030.
108 ~~ 

at 1031.

10958 Ce7. App. 41°237.

Ii0ld. at 243-44. .
f1I 

~a1244.

uild. 8t 245.
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informed that their administeadve contracts w
oi~id not Ue renewed, but they world be assigned to

faculty positions instead.1O The plaintifSs had 
accmed large amounts ofvacation pay as

a<lmi~ishators, but would not be pa~mitted to-use or 
aocroe vacation pay when they were

teaches. They were directed to use up their accru
ed vacaflon pay by taking time off with pay

prior to leaving their adminis~rativepositions. The cour
t held that the defendant could not force

[hem to do this. The court sated tUat fktis was 
necessary to ̀ 4ecogtiize the vested, accrued nature

of vacation pay as wages; earned and payable, b
ut receipt of which. is delayed.i14

In the seminal case of $v st z v Plasti D es
s-U~Co,~" the California Supreme Court

noted that "`there is an °increasingly complex usa o£com
pensafion in the four of ̀fiinge

benefits,' some types of which inherently aze hol 
payable until a lime subsequent to the work

which earned the benefits .:. ° [citation)'." 
Findvag that an employee "has earned some

vacaSion rigtRS' as soon u he has performed 
substantial services for hisemployer'," the court

held that the right to s paid vacatlon, when of
fered in an employer's policy or contrzet of

employment consgtutes deferred wages for servic
es rendered and a proportionate right to a paid

vacation "vests' as the employee's labor is rendere
d.1t6 The court fiuther noted that, °Courts

have allowed recovery for vacation despite the fxt
 thaz contract eligiUility requirements were vo

t

met, if the employee had subs[anLiaLly performed,i
°~

~' - The substantial performance dochi~e recently was 
utilized by 8 federal covet when

deciding that an auployer could not change the tc
aus of a severance pay plan on the eve of a

layoff because the right to severance benefits vests upon
 the employee's ̀ substantial

performance'ofthe employment conhact, which m
ay occur well before termination.°~~a The

court rated that "employmentbenefit plars ue uni
lateral conhactual offers by the employer

which an employee accepts by 'substantlally performing
' ktis or her employment."~19 Thux,

"[wjbece an employee~has substantially perf
ormed, and a unilateral couhact for employment

~ ~~ 15 GI. APP. 4~fi 1326 (19~,D~..

1147. at 1333.

~ 15 31 CaL3d'774, 760 (1982).

ns

~ ~~ Id. at 783 (emphasis added) -

In [act, a variation of this "suFstantial perfo~rrience" 
doctnnc wos relied upon in the development of the

modem, constiNtiovally-based vexted rights do
ctri~~e that is the msin focus o[ this memorandum. See Kem 

v CiN

of Lone Beach 29 Ca12d 846, 655 (1947) ("Lt is We 
that a~ employee does not earn ~fic right to a fiill pevsionun~d. 

.

be has completed 16c proscribed period of service, bu
t he actuelty has earned some pension rigUfs as soon as Ne ka

s

per~rmed subsmnliolservica foo }tis employer.")(Emphesi
sadded).

~ ~ a In Re Globate., No. Oi-039-LPS, 2007 WL 
4403t46, at *tl (D. Del. December 12,1.007) (applying

Wisconsin law). '
119 I~
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no contract rights would he impaired. Given this express reservation of rights, employees could
.not have a reasonable eayectation that the existing retlree health benefits would necessarily
remain urunodified (or in existence at all).

At a minimum, however, retirees and Deferred V ested Members (and Sheir survivors)
h9ve a strong argument that the reservation of right in the City Charter does not authorize
changes affecting [hem because it does not expressly reference retirees oa othra' former
employees. Rather, because the CLarter references only "officers ox employees," to the extent it
has rasarved the Council's right m make changes i6 hes do~~e so only with xegazd b aotiSe
employees. As the California Supreme-Court indicated in Ftu, a reservation ofdght to amend
must be exercised in strict &ecordance with its terms to be effective. The mere existence of a
reserved right to amend does not prevent benefits from being protccfed from impairnient absent
the proper exercise of that reserved right. Moreover, they may argue that a~eservxflon ofnght
may not be relied upon to alter their benefits in any event because they have completed their
required perfocinauce under the terms of the couhact and, thus, those benefitsfiave been filly
"earned" and cannot be forfeited.

Sn addition, active employees and retirees vlike may ague that the reservafions of right in
Sections 1500 and 1503 must be harmonized with the other provisions of Article XV.
Specifically, the auuimum substantive benefit requirements in Sections 1504(a) and I SDS(a) and
(b) address only fraditiona] pension benefits. Thus, it is reasonable to infer that the voters'
intention was to address such 4adifional pension benefits when aflopting all of Article XV,
Fudhermore, they may allege that this inference is furthei supported by the fact ffiat a retiree
health program was no[ among the 6eneSts provided by the City when the C4arter was adopted
in 1965 and, thus, could not have been a variety ofbenefit contemplated 6y the voters when they
refereed to "retirement plans" and "refirement systems."

Moreover, acfive employees and te4rees alike may azgue that, bec¢use the scope of the
reservation of right to aznend in the Charter is ambiguous, i[ is appropriate to look to extrinsic
evidence of its meaning. Inpariiculaz, the City's own apylicatlon of its.Charter shows that
Article XV of the Charter — uicluding the reserved right to amend —was intended to apply to
only [radifional pension benefits like the ntiuimum benefits set forth in Sections 1504 and 1505
and is not part of the "contracP' governing the Federated or P&F Retiree Hea1N Plaa
Specifically, they may argue that the City itself has never treated its retiree health program as a
°retirement pla~i'subject to Article XV of its Charier. For example, the contributi6n ratios
'established for the retiree health progfam~aze not coneietent with the couYtibution ratios for
cuirent service (i.e., normal cost ratios) required by the Charter. FurtUermore, it appears that Uie
PBcF Retiree Health Plan is not maintained on an actuazially sound basis consistent with the
Chapter provisions applicable to police and fire5g6ter retirement plans_

A possible wuntexarguinent is that the City generally has freaked the Federated and P&F
Retiree Health Plzns as part and pazcel of the overarching "retirement plan° or °retirement
system" —i.e., [he Federated Play and the Police and Fire Plan respectively — as evidenced by the
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fact that the Retu~ee Health Plansare enacted within [Ue Municipal Code Chapters which govern

ffie respective refuement systems A description of the Retiree Health Flans also is includedm

the respecliveHandbooks describing retirement benefits generally. Moreover, the medical

benefits account tluough which the retiree health bene5ts are now fimded is necessarily part of

the qualified retuemcnt plan under applicable t~ ]aw. O2 Finally, in anyease under the Cerms of

the applicable xeliremenP system where a person is entitled to a reNm of employee contributions,

such contributions shall include employee contnbutious to the medical beneSts account, with the

refund to be paid from the pension assets, not Tlie assets of the mulical benefits account 133

In addi&on, with ragxcd to the City's failure Co apply all of Article XV to the Retiree

I3enitlt Plans, it may be argued thatfhe teservafion of nghtx language in Article XV applies to

ar~y and all refuemeut plans— including Retiree Health Plans —but that the requirements foc

cm~hibufions acid fwtding apply only to traditional pension bene5ts. There is no real textual

support imthe Charter, however, for drawing this distinction given that the reservationof rigLt
_ prpviaons refer to "retirement plans" and "retirement systems" anA the contributlon and funding _

requirements likewise refer to "retirement plans" and °retirement systems." Normally, when the

same terms are used multiple rimes within the sazne stahrtory scheme those fem~s will be

interpreted to have a consistent meaning. ~?° Tlms, even if a wuR concluded that [he reservation

of right to amend in Article XV of I}~e CLaztet. applies, the court might also require the City to be

internally consistent and apply the contribution ratio and acNarial funding provisions io Article

~ XV to its retiree medical and dental bene&is.

Furthermore, the City has never relied on this reservation of rights to change its retiree

health prog~un end, in fact, recently added more Limited reservafions of right to amend tUe
Retiree Health Plans. Specifically, Sections 3.28.1995, 3282045, 336.1950 and 33C>2050

provide that the City reserves the right In limit medical benefits and alter the cost allocation for

dentx! 6enefiis as necessary to salisfy the requirements of IRC Section 401(h).. Employees may

azgue that the most reesonab7e inference is that the City has not reserved its'right [o-amend its

retiree heattli benefits for any other reason. fv~uably, if the City had the right to Iimit retu~ee

health benefits under the reservation of right in Article XV-of the Charter, there would be no

need for a specific provision in the Municipal Code stating. that the City bas the ri ft to alter
medical and deuYal benefits to satisfy 4DI(h) requirements. In fact, interpreting the Article XY

reservation of right to apply to retiree health benefits would render the Municipal Code

provisions extraneous, conhary to accepted principles of staNtory construction. Thus, the

presence of Sections 328.1995, 3.282045, 336.]950 and 3362050 further suppods the

conclusion that the Counci] did not view the Charter as allowing it to amend the retiree health

benefits at any time ox fox any reason.

~ 32 IRC § 407(h); §§ 3.26380 A. and 336.575.A

~» §§ 328380.F. and 336.575.P.

~ 14 Hessaq 3l Cal. 4th at 916. ("[W]ords should be given the same meaning tivoughout a code unless [he
Legislatwe hee indicated othervnse.")
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Finally, members may pointm the factttiat the CiTy has never communicated this
reserved right to amend re4ree health benefits to members as eviAence that Sections 1500-and
1503 of the Chazter do not appty to these benefits.

It may be argued that [here is no official written inte[pretation or policy regarding the
scope of Miele XV nrid U~at llie conduct cited does nod amount to along-standing administrative -
co~sWC&on of the statute. Absent other evidence ofthe voters' intent ro the coutcary, however,
a scurf might cone]ude that the reasonable infere¢ce to be drawn from~tlie City's conduct is that
it has not ever viewed Article XV as applying. ~- - -

It also might be argued that, even assuming tLe City previously took tt~e posilion that
same provisions of Article XV of the Charter did not apply to retiree healW benefits, it may
adopt a new interpretation of the Chaitei. A court might still~conclude, however, that. tha City's
changed~interpretation is unreasonable in light oFoiher considerations..,

In sum, there ~s a reasonable argument that the CiTy has reserved its right to amend the
Federated and PReF Retiree Health Plans in the Charier. Retirees and llefeded Vested Members,
however, have a strong azgument that the reservation of right to amend by its own terms applies
only to acfive employees and no[ to them. Addilionally, City employees may argue that (1) the
City has never heated the Federated or P&F Retiree Health P(au as subject to Article XV o(the
Charter, and (2) the inclusion of a provision in [he Municipal Code allowing for spuific changes -
to the Federated Retiree Health Plao ordinances to ensure compliance with Code section 401(h)
suggests that the City has mt reserved its right to make any otherchanges. Thus, there ix a
substantial risk that members could successfiilly argue that the reserved right to amend in Article
XV is inapp'lioable to the Reli~ee Health Plane. -

In addirion, even asswning that the reserved right to amend in Article XV of the Charter
does apply to the Retirae Health Plays, members who already have perfomtcd enough service to
qualify. for medical or dental benefits when they retire may azgue that their benefits and the
conditions for zeceiving them may not be mod~ed. Specifice7ly, relying on the Creiehton.
Sistler and Suastez cases discussed above, they reasonably may argue that they have performed
atl nuessary services to eam these benefits —that is, that they have perforrned ox "substantially"
performed under hhe conteacf — antl that their rights may not be modjfied notwithstanding any
reservation of right If this argument were successful, the reservation ofdghts clausewould
effectively preserve the City's right to moclify the telius 6f a benefit only for those who have not
done alI or "su6stancially" all they Lave to do to eazn it.

Finally, iF a court concluded that the reservation ofnght to amcnd~in futicle XV of the
Charter does apply, thaTCOUrt might also require the City to be intemaily consistent and apply
t}ie contn6ution and ffinding provisions in Article XV to its retiree medical and dental benefits. -
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To the Extent the CiTy Has Not Reserved Its Rfght to Amend Retiree
Hgalth BenefiYS, Some Changes StlII May Be.Coneisten[ with the
Terms of the "Conh~act/'

Even if active employees may successfully argue that their rights [o receive benefits
under the curzent Municipal Code provisions aze not subject to a general reserved riglrt to make
changes, and notwithstanding the fact that retired employees do not appear to be suSject [o that

- reserved right in any event, certain of the proposed changes are-uguably sti11 within the scope of ~ -
_ conhactuat rights ganted by the City. Most of [he proposed changes, however; probably would

constitute impairment of vested contextual rights absent the ~iTy confeaing,offsetting
advantages. You have asked us to consider the following proposed changes: (I) an increase in
[he~mm~Uer of yeazs of service required for an employee to be eligible to receive retiree health
benefits; (2) a change in the level ol6enefits — i.e., premium payments — provided; (3) an
increase in the amount of the contributlons paid by employees to pre-fund Yetiree 4ealth benefits; -

- and{4)achange in'theplandesign of the medicat or deMalinsura~~ce pragTams. -~

Before discussing each of fl~ese futures individually, however, it is important to ievisit
- the rule that benefits which are awarded after en employee leaves employment are not
consfiNtionallyprotected from impairment unless the individual exchanged other contractual
rights for the new benefits. 135 Accordingly, the CiTy should be able to change the eligibility
criteria, plan design or henafif level with regazd fo an employee who was first awazded coverage
under the terms of the Plan after leaving City service — e.g., Defected V ested MemUers under the
Police a¢d Fire Pla?an who left employment before 1992, but who fiist were given eligibility in
2002"s or members of either the Police and Fire Plan or the Federated Plan who retired prior to
the implementafion ofretiree health benefits in 1984 who were allowed to enroll— without
anpairing a vested contract right

(a) .Years of Service Reyuiremeut

- As noted above, members are eligible for retiree Lealth benefits only if the member
retires for service or disability and, at the time of sucL7etirement is entitled to 15 or more yeazs
of service or is otherwiseentitled to a retirement allowance equal to 37%x% of his final
compensation (without regard to arty reduclion fox workers compensation). WitU the exception
of adding eligibility for Deferred Vested Members as discussed above, the service requirements
have essentially been thesame since the incepUOn of the retiree Health pxogam. 'Thus, each
memher who accepted empbyment or contittued in emp(ayment after the relevant Plan was
adopted or becarna applioabPe to that individual, if later, likelyhas e vested right-to receive

~~5 See Kem, 29 Cel. 2nd et SSfi; California Lea¢ue 07 Cal. App.3d ac 140; Thor, 11 Cal. App. 4th at
1607; San BemeNO Public olovees' Assn 67Ca1. App. 4th et 1215.

1J6 When coverage for Deferred Vested Membus was added m tLe Federated ReYvee Hea1Bi Pian in 1968,
it appears [hat coverage was added only for those who became Deferred Vested Membms after the date of the
change, and not retroactively. Acwrdingly, this analysis is not applicable to the ~Feduxted Refvee HeAlth Pian.
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benefits based on the years-of-service eligi6itiTy criteria in effect at that time. Even if au
employee does not ye[ have sufficient service credit to qualify far benefits, he or she has a right
to continue to eam benefits under these teens. Any change inthe yeazs-of-service requirement
likely would constitute nn imptirment of such employee"s contract absent the implementation of
an offsetting advantage.

-A possible cou¢terazgument is thnt, like the State in Milleq the City is merely altering a
memUer's required period of service in a way that affectsthe maNration of the member's benefit

.. and, thus, is notimpairing a vested right Such an argument, however, is unlilcely to persuade a
court. In Miller the plaintiffs right to receive maximum pension benefits was subjecf to certain
condifions and con5ngencies - i.e. uge xnd service requirements. Although the reductlon in the
mandatory retirement age resulted in the plaintiff being unable to salisfy all the conclirions for
him to receive the maximiun benefit, tfie conditiobs themselves - i.e., the age ¢rid service
retirementformu[a provisions -- were not chdnged m Fiis detrunent. Additionally, the court in
Millerfocused onthe fact thuf public employees have no cou[rzcluai riglit to continued
employment. In emitrust, if the City were to increase the years of service2equirement, it would
not simply be altering an employment right, but would. be changing the condition - i.e.; the
convact term -- itself and, thus, almost certainly would impermissibly infringe on a vested right.

(b) BeneYitLevel

As noted above; the Plans provide for payment of an amwnt equivalent to the lowest of
ttie premiums for single or family medical. insurance coverage (as applicable) wltich is nvailable
to an employee of the City at the time the premium is paid. Sections 3.28.1980E & 336.1930B.
Likewise, the Plans provide for payment of ] 00% of the premiums for dental insuxa~ce coverage.
Sections 3.28.2030 & 3362030. ]n this memorandum, these premium benefit levels aze refeaed
to collecfively as the "100 %Premium $enefit" These terms have remained essentially
unchangeA since inception for the Federated Retiree Health Plan, but fast became a term of the
P&F Retiree Health Ptan in 1998. This change was a benefit enhancement to the P&F Retiree
Health Plan and was extended not just to current employeac (mid~retirees covered by the
arbifration), but [o members who temtinated employment prior to 1997. Prior to 1996, the PkaP
Plan provided tUat a rerired member was required to pay a premium for medical insurance
coverage in Fhe same amount as was paid by a curren~ ;ity employee iu the claseiSoation from
which the member refired ~ ,

Thus, each memAer who accepted employment or continued in employment after Uie
applicable plan first provided for this premium payment Iikely acquired a Vested right [o receive
the 100%Premium Benefit upon satisfzctlon of llie eligibility conditions.' Any change in the
promised 100%Premium Benefit level likely world be treated by a court as an impairment of
such employee's contract

Retirees and Deferred Vested Members who ue members of the P&F Plan and who Iefl
the City's service prior [o 1998, however, should not have a vested right to the 100% Premium
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_ Benefit As discussed above, members do nol have a vestedright in any increase in benefit level

that they enjoy aRer separating from City service. Thns, these members would have a vested

right oNy in the premium amount under the terms of the Ptan in existence when they left

employment-i.e, a right to pay only as much as current employees io thejob classification

from which the member retired. Of course, notwithstanding flee vested rights analysis, it appears

That the City cou18 not cut t}~e bana&t beck to this level for people retiring between February A,

1996 and 1998 without violating the arbihation awat'd.

As noted above, botU Retiree Hcalt6 Plans now reserve tUe right to cha~ige the portion of

the premiumpaid by the Plan if necessary to.satisfy the funding restrictions of Il2C section -

401(kQ. We aze not aware of any facts wlilch suggest that iRC section 401 (h) limitations have

been reached, and thus it does not appeaz that this provision has been iriggeced. In addition, each

of these provisions azguably could not be applied to alter the rights of inHividuulswho became

memfius prior to that date thaz provision was added without impairing their vested contractrifts _ _

(c) Amount of IS~uding Paid by Employees and by the City

As noted in the Bactual Background section of this memorandum, undei Sections

328.380 and 336.575, conVibuflon rates "shall be estaUlished by the Board as determined by tUe

Boazd's acNary .. Y Pursuant to this langiage, each Board should be free to increase the total

conhibution rate to be borne by the Ciry and employees if doing so would be consistent with the

recommendation of that Boazd's acNary. In fact, I undmstand that each Buard has done so in the

past. As in Intemefional Assn of Firefielrters, such changes are consistent with, rather than in

derogation of, ttie te[ms ofthe applicable "contract' and, thus, should not impair employees"

vested rights.

Unlilce the statutory provisions in International Assn of Fitefiehteis however, the

ctiscra6on granted under these sections does not appear m pemut the Boazd or Council to adjust

the ratio of City contributions and member conMbutions. Rather Swoons 328.380 acid

3.36:575 provide that the total contributions shad be borne by the City xnd employees in

specified ratios: eighato-three for dental benefits end one-to-one f'or medical benefits.. Thus,

given these fixed ratios, As in the Allen case, employees would almost certainly be successful in

arguing that their rights to contribute under these ratios are vested and cannotbe changed.

Although fliers ratios were not codified unti1200] (for the P@F Retiree Health Plan) and 2006

(fox the Federated Retiree Health Plan); ennent employees' vested contract rights include not

only the provisions of the "contracP' in effect when they became employed, but additional

benefits wnfened during employment. Moreover as noted in the FacNal I3ackgiound section,

even befpre codification, these ratios nre reflected in materials dating back to the original

adoption of the Federated and P&F Retiree Health Plans. Thus, a court likely would treat the

. employees' rights to contribute tinder the ratios cune~tly set forth in the Flan as vested, and any

- actron Uy the City to alter this ratlo as an impairment of its conhactual obligations.
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It might be argued that the ratio provisions govern onty contributions to fund current
service (i.e, the so-called normal cost), and that any unfunded liabiliTy could be ahifred to
employees without violating these provisions. Unlike Hie Chzrter, however, which states that the
specified contdbl~tlon ca4os relate to cutreut satvioe, Seotions 338380 and 336.575 do not lirztit
the iatios to cusent aervice oontributions. Tlms, employees could reasonably~take tUe position
that any past service liaUilities could no[ be funded using less favorable ratios. '

(d) Plan Desigci CLange for Benchmark and Other Options

As indicated above, the Federated Retiree Health Plan provides fox a payment equal to
the lowest cost premium for a medical insurance plan (single or family as applicable) "which is
available to an employee of the city at such lime as said premium is due and owing." Section
338.1960. It fuKUer provides that payment wi0 only be made for an "eligible medical plan" or
an "eligible dental plan" w}uch are dafiueA to mean a medical or dental plan respectively with

- - - which the City has contracted "as part of tfie city's benefits fo ciry employees." Sections
3.28,1980, 328.1990 (emphasis added).

The P&F Retiree Health Plan lilcewisc provides payment only for the lowesPprice
°eligible medical plan" and "eligible dental glen" wlilch aze defined to mew a medical or dental
plan respectively with w}uch the CiTy bas contracted "as p¢rl of the city's beneftts to city
employees." §§ 336.1940 and 336.2040.

-Thus, the terxus of the plan do not specify a health insurance plan design that must be
provided, but simply state that the lieallh insurance plans) available to retirees will be ones that
aze contracted for by the City as part of its employee benefits program. In other words, the City
should be able to alter the design of the beRChmazk plan and other health insurance plans that it
offers to its employees and retirees -fax example, by changing covered services, co-payments or
deduclibles -consistent with the temts of the govemipg "conhacP' and, thus, vrithout impairing
vested rights.

In addition, the City azguably may make design changes to its retiree health plans without
making similaz changes to plans provided to arrive employees. In suppod of this positimi, it may
be argued [fiat the reyuirement that the plans be "part of the city's benefits to employees" simpty
means that, in order far the Ptan to pay the ret¢ee health premium, the plan in which the member
enrolls muAt be among those contracted fox by the City in wnnectio¢ With i(s employee benefits
program.. At~yvably, suchlanguage does not mean that the retiree health pla~i(s) for which the
City co¢tcaots must ba identical to the plans offered [o active employees.

Members, however, may make a reasonable argumenClhat the requirement that a retiree
health plan be "part of the city's benefits to city employees" means that the retiree health plans
offered will be [he•same as those offered to active employees. In fact, this position is consistent
with representafions made in the Police &Fire Department Retirement Pian Handbook to
Deferred Veered Members. Handbook page 83. Memberscweredby the Federated Aetiree
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HoalYh Plan ip particular may azgue that seclion 328.1980 specifically requixoe the Ciry to offer

a benckvnark plan "which is av¢ilaLle to an employee of the-city." In other words, they may

argue that the CSty cannot create slow-cost alternative that applies only to calirees foc the

purposes of setting the beachma~~k. Thus, members may successfully ague that the City cannot

make design changes to khe benck~mark medical plan (or other retiree insurance plans) without

'making equivalent changes to plans offered to active employees.

G The Doctrine of~stoppel

Applicable Legal Principles

' A govettunent body Li California may be bound under the doctrine of equitable estoppel

where jusfice and right requireit, if being bound is notatherwise hazmful to some specific public

interest or policy, or an expansion of the aud~oriTy of a public official." The following elements

would Lave to be established for equitable estoppel against the CiTy: (i) the CitymuSt be

- apprised of the facts; (ii) the City must intend that its conduct be acted upon, or must act in a way

that the participants had a right to believe it was so intended; (iii) llie participants must be

ignorant of the true state of facts; and (iv) they mnst rely upon the City's conduct to their

injury."a Goad faith conduct o 9pubGe officers or employees does not excuse inaccurate

infor}nation given uegligenlly.
j ,

Related to equitable estoppel is pzomissory estoppel, defined es follows: "A promise

which the promisor should reasonably expect to induce action oc fnrUeazance of a definite and

substantial chazactec on the part of [he promisee and which does induce such action or

forbearance is binding if injustice cn¢ be avoided only by enforcement of the promise."14p
Unlike equitable estoppel, the representation is promissory, not a misstatement of an existing

fact. ^~ ..

~'~~ C4mn Icy 32 Cel. A 3d at 580; FI ' Ch 1 U ' EI Sch Dish , 206 Cel. App. 3d 886, 893~~ PP
(1988) (fu~dvig uo room m apply the esroppel doctri¢e where teacher bad ban en'oncously classified as tenured but

was ]atermclassified end he[ employment mt renewed, because estoppel would have the court ordering a public

agency m do whit it bad no staNrory power to do).

138 ~ 32 Cal. App. 3d of 581.

139 i at 582. - -

wa~~ bnkC Wh't .152 CaL App. 2d 522, S2S (1957)(cifu~g Aeslxrement oCContrecls,§90).

~~~ A related, el~emative claim might be one for fiduciary breachbased iipov en affirmative

rstisrepiesentafion or feilwe ro disclose. See Hittl 5 t B b C N B 1 ' R iir t o 39 Cal.

3d 374, 393-94 Q985j (pension plan Wakes have a fiduciary obligation to infoimmembe~s fully end favly of the

plea and its various op5ons end feahues); and~ee may., ] U ' C R (u M d~ t B ft "FRIBA"

Litg¢ 2006 U.S. Dist Lexis 92026(genting injune~ive relief 6aseA nn conclusion that pleimiffs dchimentelly

relied upoh effimutiVe misrepresentations ox inadequate disclosva notwiNstending the Tact ftiQl the SPD contAined

au express reserv¢tion of right ro amend) , on amend from 242 Fad 497 (3i° C¢'. 2001} ("A judgment remains to be
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Altbou~ estoppel generally is based upon effimtative conduct, silence in the face of a
duty to speak may support an estoppel in some circumstarmes.~^~ .

An astoppel binds not only the immediate parties to a transaction but those in privity wish - _
them.14~ °PriviTy is generally defined as the relationship in which a person is so identified in
interest with another that he is said to represent the same legal right; iYS discernment resting upon
a case-by-case examination.i1°° Consistent with this concept ofp~viTy, ifthe representation or
conduct relied upon was committed bya pazty other than the government entity to be estopped,
the proof necessary for estoppel generally includes proof of an agency relationship behveen the
government enliTy to be estopped and the person or entity that made the promise or act on which
the es~oppelis based.145

In Intetnalionat Assn of Fuefiylrters, the California Supreme Court declined to estop the
city from increasing safeTy members' rates of contribufion for the retirement fu¢d, because it
found no xnisreprese~ta5on in the retirement handbook issued to the safety members:146 V~'hile
the Landbook assured safety members that their r2tes of contribution would not change with then
age as theygrow older, the court concluded "[his is aoi to say...that all rates could not be
adjusted at some future Hme to reflect either chaziges in benefit provisions,of the system or
increased earnings of the...Fund.j14' 'Phe court held that this statement would not reasonably
induce a safeTy member to believe that these were the only factors that could affect his or her
rates, but wera instead merely examples. Sustice Kaus, conc~mng detersnined that as there was
no showing of azry employee accepting employment or remaining on the job in reliance on the
statement, the requisite element of harm was missir~.148

(rnvtinued..J -
made es fo wbetM1er a reasonable fiduciary iv Unisya' Posifioa would have foreseen that its conduct mwerds Ne
various plaintiffs would result iu important decision making on 1Les put based upon a uustakev belief that Weypossessed guaranteed lifetime benefifs.'7.

. ~~~ M St t ➢ d f Co tr 1 112 Cal. App. 4~" 371, 384 (2003); I.Ux v EdwarAS, 82 CaL App. 3d at580 (trustees had e fiduciary bbligafion to provide notice ofresull ofbrea(;jn employer conaibWiovs).
143 

v Ier 32 GaI.A 3d et 582.b m~ PP
t44 id. et 58i.

145 o m, 112 Cal. App. 4'^ at 3ft5. ~~
tab 

34 Ce7.3d 292.

14~ Id. at 304-O5.

~~B Id. at 30b. As for the relation between tAe plan Aocument and the handbook, ]usKce Kaus stared
"without some sobstaotial ahowiog pf actual Na m, it would be ludicrous if carePollpera8edpsnsion legielefioncould be effectively amended by x b~ueaucrafs somewhat inept xtlempt at summarization."
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CONFIDENTIAL PROTECTED BY-
ATTORNEY-0LI~NT PRIVILEGE

The information presented to public employees in Califonua must be read xs a whola For

estoppel to apply.149 In Lee v: Boaz~d of Adminis[Fa~og ietirame~~t pamphlets distributed m

members ofthe CaGfomia Publio Employee Retircme~t System ("Ca1PERS") indiceted to

members that each memberpossessedtbe power m effectively designazc a~yperson he or she

desired as a bene5ciary. The court de[ennined that the paznpLlets, Uiougli fu from complete;

made cleaz that the information providedtherein was general and simplified, and "[did] not

pucpoR to be the defuutive statement of the retirement ]aw," and thus helA that estoppel would

not liewhere the retirement pamphlets contained such express 
caveats.!so

In cases brought tinder ERISA; courts generally look to the written statements and

representations made to %orener employees in effect at the time tho! they r8tired to detemtine

what retiree health benefits were promised m retirees and whether the employer adequately .

reserved tAe right to modify or terminate the retiree heplth plan. Stytemeuls that the employer

may change or temvnate the plan are referred to herein as'4eeervation of rights." For example,

in Sucaeue v General Mptors Coco.," the employee communicatiobs described the retiree health

plan as a "lifetime" benefit that would be "provided at GM's expense." FIotvever, the employee

communications also put plan participants on notice of GM's ri ft to change or terminate [he .

fieatth raze plan at tiny time.- The court, relying on these unambiguous "reservation of rights" in

the employee communication materials or the plan, concluded that retirees had no vested right

under ERLSA to fullysubsidized refiree Lealth benefits and no valid claim under the principles of

estoppel.~s~

In the ERISA context, ambiguity in the summary plan description ("SPP") must be

resolved in favor of the employee and made binding against the drafter.~s~ Altliollgh the

bena8ciazy`s view of the SPD is imponnnt, the oorrect iotecpretatiov must foc~is on the entire

SPD or it will °represent an unrealistically nazrow view ofhow a reasonably pendent employee

wot~7d read and zeview tltis important documenC"159 But ifthe employer publishes an inaccurate

SPD and a¢ employee relies on that pd¢n desorep(ion to his or her detriment, the employee will

be bound~6y that 
ivaccuracy.~ss

149~Le Hd ofAdmin, )30 CeI. App.3d 722, 13A (1982).

~s~ {d. nt il4-35-; bvt see~tt~, 39 Cal. 3d at 393-94(pension plan wsmes haveafiduciary obligationm

i~fo[m members rally and tassly of the ptan and its various opfions aad'featwes).

~s~ -133 A3d388 (6th CU, 1998).

153 !d. at 403-04; see alm Steams v NCR C_o~, 297 Fad a1711-12 (well settled t6xt en uvamhiguo~s

reserva4on-af-rights provision is suRicieut without more m defeat a claun that te[iremen~ welfare benefits are

vested). -

~ s~ W' EI P o Netwal Gas Co , 986 F2d 929, 939 (5th Cv. 1993) (&RIBA welfare plan). '

ua Id.
155 G -S I ' P 1 Revere L'fe Ins Co. 2l"! P.3d ll 54, 1162 (9th Cic 2001).

45 -
LN~29199BIV9



"CONFIDENTIAL PROTECTED BY

i - ATTOR[VF,Y-CLIENT PRIVILEGE

Assuming that employees or retirees could demonstrate apromis
e or misrepresentation

concerning the duration and immutabi}ity of their beneSts, the case law s
uggests that they also

would have to prove their reliance on the piomise or repxesentatiou. It is
 not clear, however,

what showing of rclia~ce will be xeynired—that the employees or refa
ces conti[med to work

based on the descriptions ofbeaefits,~s~ [hat they didn't go to wollc fox 
someone else who did

have t}tis benefit, that they ietieed based on the promise, that they refired
 eazlier Than they

otherwise might have, that they did not get another job after retirement, or 
they changed then

position in some other way.~sa Reliance will be a factual question to be r
esolved at the idal court

Sevel. ~sn

~ 15~ ee a~~Ilag Dcot _tWt dP x, 69 Cal. App.3db'/0,676-79 (1977)(I~oldiug lLatttie

plaintiffhed adequately stated a claim for estoppel with cegexd [o ceRain su
pplcsental disability benefits where she

alleged that she xeiied on certain statements concemiuy Nose ben
e5h "in continuing hey employment and in not

xecepting other employmevC').

- Where NE employee's conlinued service is conectly viewetl as bargejued 
for wvsiderafion, howeveq We

acfion is one for beach of contraG (express or implied) avd tUue 
is no aced to msort m fhe dochine of esmppel.

See YOUn vNcv Imeerion lliet.70 Cal. 2d 240, 250 (1969).

Under analogous crtcumstences, seveiel California cowta Leae he
ld that a unilnteral conhact is or maybe

nested when an employee contivucs in employment after the employcrp+o
mises x b6ncfit o~ working condifion.

See ~uul S 1' ,87 Cal.App. 2d7ll(1448)(cominucd employment was consid
erationfor offer of pension);

Newbcx¢er v Riflc_nd, 28 Cel, App. 3d 7070 (1972). (seuiaining in amplDy
men[ covstiN~cd accep2nce and

conside~allo~ for stock option); Chinn Ch' N ¢ 1 A ' C C , 138 Cal. App. 2d 98 Q955) (employer's

"~eguletiun' providing for seveienet pay was en offm of e mtilateral wnkac
~ Nzl was acceprod wLm We employee,

wlw Led previously uotiled the avploycr of Itis intmtiou to quit, remeinrA
 in his job because of the offv); Heoo v

Lockheed-California Co , 86 CaP. App. 3d 71h, 719 (1978) (issue of EHct wh
a~hex employee provided covsidae6on

- -by continuing in employmeol in roliance on defendan4s "policy" of recellin6 employees
 who had been laid ofQ.

Howeveq in Runrox v Snarling, the cone also found they the employer's 
offtr of a pension was enfosea6le ov

promissory esmppel goonds, because the employee hod wined dovm otter offe[s 
of employment in order not ro

lose ?tis pension; the cowl stated WaN'wdex such ciaumstences" the 
doctrine otpmrttissory estoppel is applicable,

suggesting that sottwthing mom than merely continuing m emyloymenl ma
y be necessary for the prortJso W be

evfoxceable under the dochine. 87 Cal. App. at 725.

158 Sew_ eg~.In re ONsys 2006 U,S. Dist Lexis ]2026, conclusions of la
w 37-55 ~Aehimentel reliance was

established by evidence We[ emplogees would no[ otherwise have retired a
t that 6me, and could hnve been

es~abliahed by proving Wet othee employment or benefit opportiwities 
were dcdined or ~hel other unyortent

financial dwisions wee made).

i - 159 
Walsh v Bd Of Admire, 4 Cal. APP. 4N 682, 708 (1992).

4~
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E

WELCOME

Welcome

Welcome to the Federated City Employees'
Retiremem System! The current system became
effective onJuly 7, 1975, and it covers all full-time,
and some qualified part-time, federated
employees of the City of San dose. (A separate
retirement plan exists for public safety officers:) The
Federated Retirement System provides you with
benefits when you retire and may provide benefits
to your survivors after your death.

Depending on your status and the length of your employment with the City, you maybe entitled to some or all of the following retirement benefits:

• Regular monthly payments for the rest of your life.
• Regular monthly payments for your surviving spouse.
• Regular monthly payments to your surviving children if you have no spouse.• Regular monthly payments for life if you become totally disabled.
• Lump sum payment to your survivors.
• Medical benefits.
• Dental benefits.
• Return of your contributions i(you leave Ci[y employment without retiring ordie before you are vested.

Your retirement benefits are subject to the meet and confer process under the
Meyers-Milias-Brown Act, which requires employers to meet with employees toconfer about changes in wages, hours, or terms and conditions of employment.
Changes in retirement benefits occur frequently, and are discussed during
negotiations between City representatives and representatives of the recognizedemployee bargaining organizations (unionsl.

Complete details of your retirement system can be found in Chapters 328, 3.40,3.43, and 3.44 of the San )ose Municipal Code. This handbook is a summary of thosechapters of the Code. Code references are made at the end of appropriate passages.If there is any discrepancy or confusion between the information in this handbookand the information in the Code, the Codc will prevail.
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Welcome

In the next chapter you will find a list of terms and definitions used in this handbook,I(you do not understand a term In the handbook and it is not on the definitions list,contact the Retirement Staff for further clarification.

The Retirement Staff is located aC

Ciry Hall
Employee Services Office

801 North Firs[ Street, Room 216
San dose, California 95110

(408) 277-5137

Please consult with the Retirement Swff i(you have any questions regarding yourretirement benefits. We are here to help!

SOCIAL SECURITY
City employees are not members of the Social Security system and do not receiveSocial Security benefits for their Ci[y service.

However, you may be eligible for Social Security benefits if you were previouslyemployed by some other institution or company that did contribute to SocialSecurity. Contact your local Social Security office to find out whether or not you areeligible for benefits.

9J90



Definitions

DEFINITIONSt

ACCUMULATED CONTRIBUTION$
Vour own contributions to the system for both
current and prior service, plus interest. Does not
include contributions the City makes to the system
on your behalf.

ACTUARIAL EQUIVALENT
A benefit of equal value when computed based on the mortality tables and regular
interest rate adopted by the Retirement Board.

BENEFIT
Any retirement or survivorship allowance, refund of accumulated contributions, or
money to which you or your beneficiaries or estate become entitled under this
system.

COMPENSATION
Your base salary including all paid leaves (for example, sick leave, paid holidays, paid
vacation leave, and paid compensatory time). This does not include overtime or
lump sum compensatory time payoffs.

COMPENSATION EARNABLE
The base monthly or biweekly pay at your step.

COMPENSATION EARNED
The base monthly or biweekly pay you actually earn.

CURRENT SERVICE
Your City service since July 1, 1975.

DEFERRED VESTED
You are considered to be deferred vested if you meet all of the following
qualifications

9/90

• You no longer workfor the City; and
• You were vested in the retirement system when you left City employment;

and
• You left your contributions in the City's retirement system.



Definitions

DISABILITY
The complete and permanent physical or mental incapacity to satisfactorily performyour duties due to illness or injury. Must be confirmed by medical evaluation.
FEDERATED CITY SERVICE
Period of time for which retirement system members worked for the City and wereenrolled in the Retirement System, Includes Prior Service (before )uly 1,1975) andCurrent Service (since /uly 7,19 5). Also includes the following service rendered after)uly 7, 7975:

• Eligible military service by system members.

• Absence from work with full compensation (paid disability leave, paid sickleave, paid holidays, paid vacation time, paid compensatory time).

Alw may include eligible service under the City's police and fire department p4an.(S)MC 328.610)

See Part S of Cfiapter 3.28 of the San )ose Municipal Code for complete details
FEDERATED P054T10N
A job that is normally covered by the retirement system, if the person holding thatjob is a permanent, probationary or provisional employee of the City.
FINAL COMPENSATION OR HIGHEST AVERAGE SALARYYour fiighes[ average annual pay earnabfe during any 36 consecutive months of Cityemployment.

F45CAL YEAR
The City operates on a fiscal year beginning )u1y i and ending the following June 30.
MEMBER
A person who joins this retirement system. Appointment to a full-time position in theservice of the City of San )ose confers membership In this system as of the date ofappointment.

MORTALITY TABLE
A table detaNing the expected life span and expected number of annual deaths ofretirement system members. The table is deveVoped by the system's actuary.
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[J Definitions

NON-SERVICE-CONNECTED DISABILIN
A permanent, physical or mental incapacity to satisfactorily perform the duties or
functions of your position that did nol result from awork-related disease or injury.

PRIOR SERVICE

Your City service prior to July 1, 1975.

REGULAR INTEREST

Interest at the rate established by the Retirement Board, compounded annually.

RETIREMENT ALLOWANCE

Monthly payment you receive after you retire. Could also be called a pension. See
the section tided "Your Retirement Allowance" for information on how to calculate
your allowance.

RETIREMENT BOARD

The trustees responsible for managing the Retirement Fund. The Board consists of
five members: a member of the Civil Service Commission, a member of the City
Council, a bank, trust, or savings and loan officer in the Ciry of San Jose, and two
representatives elected by the City employees.

SAN JOSE MUNICIPAL CODE
The body of laws governing+ the City of San Jose.

S[RVICE-CONNECTED DISABILITY
A permanent, physical or mental incapacity ro satisfactorily perform the duties or
functions of your position resulting from awork-related disease or injury.

~'

i
r
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Definitions

SERVICE CREDIT
Number of years you were a member of the retirement system, caiculared to two (2)decimal places, used to determine your retirement allowance.

You may receive up to 1,739 hours of credit per calendar year. 1,739 or more hoursof service in one calendar year =one year of service credit.

Any Fraction of a year in which you work less than 1,739 hours is calculated bydividing the actual hours you worked by 7,739.

If you worked 10 years and 2 months (4 pay periods), your service credit would becalculated as follows:

70 years = 10.00 years of service credit

4 pay periods = 320 hours
320 hours + 7 739 hours = 0.18 years of service credit

Total Service Credit: 70.78

(S1MC 3,28.680)

SURVIVING CHILDREN
Your natural or legally adopted unmarried children age V and under, or age 78 untiltheir 22nd birthday if they are full-time students.
SURVIVING SPOUSE
The person to whom you are married both at the time of your retirement and at thetime of your death.

VESTING
Becoming eligible for retirement benefits. You are vested after five (S) years of Cityservice. See the chapter titled "Vesting" for more information.

(SSMC 3.28.030)
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MEMBERSHIP

Membership

GENERAL QUALIFICATIONS
As soon as you become afull-time City employee, you
are automatically a member of the retirement system.
You must complete anenrollment form for
membership in the retirement system. You will Ilst the
names, birth dates, and social security numbers of your
spouse and children) on the form. You must also
complete a beneficiary designation form.

' CHANGE OF NAME/ADDRESS
"RequestYou must fill out a for Change of Name and/or Address" (Form 190-22)

whenever you or your dependents change names or addresses. Submit the form to
the Transactions Division of the Human Resources Department (Room 215) if you are
an active employee, or to the Retirement Staff if you are a retiree. This insures that

' notices and annual statements pertaining to your retirement account reach you.

i CHANGE OF STATUS
~ If any change takes place in your personal life (marriage, divorce, adoption, birth or

death in the family), be sure ro obtain and fill ou[ a "Change of Enrollment Status"
form from the Retirement Staff. If necessary, you should also update your beneficiary
designations at this time.

' CHANGE OF BENEFICIARIES
Be sure to review your beneficiary designation whenever there is a significant change
in your personal life (for example, marriage, divorce, birth or death in the family). You
may change your beneficiary designation at any time.

9/90 7



Membership

DIVORCE
The courts have recognized ghat retirement funds may constitute a major portion of
the estate accumulated by City employees. If a court order and/or property
settlement related to your divorce involves your retirement contributions, you must
provide a copy of the pertinent orders) ro the City's Retirement Secretary prior to
filing (or retirement.

Payments to a divorced spouse will be made in accordance with the court order
governing your marital settlement to the extent permitted by the San Jose Municipal
Coda

SPECIAL MEMBERSHIP QUALIFICATIONS
Recipients of Other Pensions or Retirement Allowances
If you are receiving a pension or retirement allowance from any employer other than
the Ci[y for work you did during a time when you were not employed by the City, you
are still eligible to be a member of this retirement system. (S)MC 3.28.5506)

Part-time Employees
Part-time employees are eligible to join the retirement system only under the ;~~
following conditions:

• If you were originally hired as a full-time employee and became a member of
the system, and later become apart-time employee without a break in
service. (SJMC 3.28.560)

• If you were a member of the Chapter 3.24 retirement system, you
automatically became a member of this system on the day it took effect,
July 1, 1975. (S1MC 32A.a00)

• if you were not a member of the Chapter 3.24 retirement system, but you
took advantage of the one-time option of becoming a member of this
retirement system by filing a written statement with the Retirement Board by
August 37, 1975 electing ro do so.

9/90



~~~ Membership

Former 3.24 Members

As a Chapter 3.24 member, you could have become a member of this, the
Chapter 3.28 system, in a number of ways:

• If you were a City employee and a member of the old Chapter 3.24
retirement system on June 30, 1975, and were still employed in your same
position on July 1, 1975, you automatically became a member of this Chapter
3.28 system on July 1, 1975, unless you chose at that time to receive the
benefits payable under Chapter 3.24 instead of the benefits payable under the
new Chapter 3.28 system. (SJMC 3.28.7 7 50)

• If you retired under Chapter 3.24, and were reinstated into City service after
July 7, 7975, your 3.24 retirement allowance and benefits were canceled and
you became a member of this system. (S1MC 3.28.470, 420)

• If you left City service, were vested in the 3.24 system, chose to retain
membership in the 3.24 system after June 30, 1975, and then reentered City
service, you became a member of the 3.28 system, and your membership in
the 3.24 system was automatically terminated. (SJMC 3.28.430)

Once you became a member of this system, all of your rights under the 3.24 system
were terminated, and you were provided with the rights and benefits of this 3.28
system. (SJMC 3.28.400)

9/9 0



Membership

Deferred Vested Members
if you leave City service permanemly without retiring, you will become a "deferred

vested" member of the retirement system iL

• You have a minimum of five years of service credit after )une 30, 1975; and

• You elect to remain a system member by filing with the Retirement Board

within 90 days of receiving notice of your right to remain a member; and

• You leave your accumulated contributions in the retirement fund.

(SJMC 3.28.590)

However, if you receive a disability retirement and your disability subsequently ends

but you refuse to come back to work for the City after being offered employment,

and you are under age 55, you are not eligible for deferred vested status. The Board

may terminate your membership in the system and cancel all your rights to

membership benefits. (S)MC 3.28.13901
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Membership

INELIGIBLE EMPLOYEES
The following classes o(empioyees are not qualified for membership in the
retirement system:

• Mayor;
• City Council members;
• Elected or appointed members of any City board or commission;
• Actively employed, current members of any other retirement or pension

system supported by any federal, state or local government or government
agency;

• Persons employed to perform services required because of an emergency;
• Persons employed in relief or anti-poverty programs;
• Police and firefighter recruits;
• Temporary employees;
• Contract employees;
• Volunteer workers;
• Emergency appointees in time of war or national emergency;
• Part-time employees hired on or after July 1, 1975.

(S1MC 3.28.460 - 560, 3.28b20)
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Membership

(Page intentionally IeR blank)

1 2 9/90



Contributions

CONTRIBUTIONS

Both you and the City make contributions to the
retirement system. The Retirement hoard
determines [he rates of contribution. Contribution
rakes are changed from time to time, but these
changes are not retroactive. -

Contribution Ratio
The conVibution ratio is the ratio between the portion of total contributions the City
pays and the portion of contributions you pay. Each retirement system benefit has its
own contribution ratio.

For example, the contribution ratio for current service costs is eight to three: for every
$S paid by the City, you pay $3. The ratio for retiree medical costs is one to one: for
every $i paid by the City, you pay $1.

Contribution Rates
The contribution rates are the percentages of your salary that you and the City each
pay into the retirement system. The rates are determined by the Retirement Board.
Their determination is based on actuarial studies of the retirement fund's projected
benefit costs and expected fund earnings. Contributions are made through payroll
deductions.

■ The Board establishes rates that ensure that the retirement system is able to fund its
r accrued obligations to all members. Contribution rates are changed after periodic

actuarial reviews.

' (SJMC 318,700-720, 3.28.860)

■

■

CI
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Contributions

TAX TREATMENT OF CONTRIBUTIONS
Some or all of your contributions to the retirement system may be exempt from
federal or state income taxes in accordance with Internal Revenue Code Section
414(h)(2) and California Revenue and Taxation Code Section 17501.

The City adopted IRC Section 414(h)(2) in April, 1987. This made it possible for your
contributions to the retirement system to be paid with pre-tax dollars, reducing your
taxable income. Prior ro April 1987, your contributions were paid into the system
with after-tax dollars.

Because they were made with after-tax dollars, contributions made to the retirement
system before April 1987 will not be subject to additional, taxation when [hey are
withdrawn. The accrued interest on all contributions is taxable. If you draw a
retirement allowance, the contributions you made prior to April 1987 are prorated
over your life expectancy.

(S1MC 3.28.765)

i

CONTRIBUTIONS DURING MILITARY SERVICE
If you take a leave of absence without pay in order to serve in the military during a
time of war, or if you are drafted in peacetime, the City will continue to make its i
contributions into the retirement system on your behalf. You must return to City ■
employment within six (6) months of the end of your military seMce to receive this
benefit. You may not withdraw any of the City's contributions at any time.
(SJMC 3.28.630)

i
1
1
1
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Contributions

CONTRIBUTIONS AFTER TRANSFER
If you transfer from the San Jose Police and Fire Department Retirement Plan to this
system (the Federated City Employees' Retirement System) without a break in
service, you may be entitled to credit in this system for the time you served in the
Police or Fire Department. Contact the Retirement Stall regarding the process for
transferring your accumulated contributions and interest.
(S1MC 3.28.650)

CONTRIBUTIONS REMAINING ON DEPOSIT
Once you are vested, you may leave your accumulated contributions on deposit in
the retirement system, even if you leave City employment. They will continue to
earn interest until they are withdrawn o~ you begin to draw a retirement allowance.

CONTRIBUTION CREDIT TO INDIVIDUAL ACCOUNTS
Although all contributions to the retirement system are kept together in the
retirement fund, a record will be kept of your contributions, and your contributions
will be credited to your individual "account" This account will show any withdrawals
or redeposits you make from or to the system. The amount credited [o your account,
plus interest earned on that amount, totals your accumulated contributions to the
system. (5)MC 3.28.770)

You will receive an annual notice documenting your years of service, your
contributions to the system, and the interest earned on your contributions.

■

■

A
1
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Contributions

WITHDRAWAL OF CONTRI6UTIONS
You may not withdraw your contributions from the retirement system unless you ,
terminate your membership in the system by leaving City employment. If you do
terminate your membership before you are vested, or you are vested and request a
return of contributions, you will receive your withdrawn contributions within siz
months of that termination. (SJMC 328.780)

You will not, however, receive any of the contributions the City has made on your
behalf City contributions are not allocated to individual accounts priorto retirement. `
They cannot be withdrawn by a member upon leaving City employment or
terminating membership in [he retirement system.

Once you have withdrawn your contributions, afl of your rights in the system are
terminated and:

,• You will not receive any retirement system benefits.

• You will not receive a retirement allowance. i

•Your beneficiaries will receive no benefits. ,

Withdrawal Process
To

,
withdraw your contributions you must:

• Terminate your employment; and '

• Terminate your membership in the retirement system.

a If you are not vested at termination, your membership in the retirement
system will automatically be terminated. Your accumulated -~
contributions and the interest credited to your contributions will be
returned to you.

o If you are vested at termination, you inay withdraw your contributions
and the interest credited to them at any time, voluntarily terminating ,
your membership in the retirement system.

1 6 9/90



Contributions

REDEPOSIT Of WITHDRAWN CONTRIBUTIONS
If you leave City employment, withdrawing your contributions when you leave, and
subsequently return to City employment, you may redeposit your withdrawn
contributions into the reti remenc system. 8e sure to notify the Retirement Staff of
your return to City employment.

Whenyou return to work for the City, you will receive a written notice explaining this
redeposit benefit If you have noted on your employment application that you are a
"rehire,' you will receive written notification of this benefit during orientation.

You must file a written notice of your decision to redeposit these funds with the
Secretary of the Retirement Board within 30 days of the date of the Retirement
Board's written notice.

If you do not file the written notice within the 30-day limit:

• You will not be able to redeposit these funds into the system; and

•You will not receive service credit for your prior employment with the City.

To receive service credit for your prior employment, you must redeposit all of the
following amounts into the retirement system when you return to City service:

•All of the accumulated contributions and interest that you withdrew; plus

• All of the interest your contributions and interest would have earned if they
had not been withdrawn, from [he day you withdrew your contributions to the
day you re-enroll as a retirement system member, the interest amount being
based on the actual rate earned by the retirement fund while your funds were
withdrawn; plus

• Interest on the total of the previous two items from the date you again
become a member of the system until the date that total is redeposited into
the retirement fund.

viso i ~



Contributions

If you do decide to redeposit these funds, you may pay them back using any of the
fallowing methods:

• In one lump sum within 60 days of filing your request with the Secretary of the
Retirement Board to redeposit your funds; or

• In 78 biweekly equal installments, which will be deducted from your
paycheck; or

• In a partial lump sum within 30 days of filing your request with the Secretary of
the Retirement Board to redeposit your funds, the balance being paid in 78
biweekly installments that are deducted from your paycheck.

(SjMC 3.28.790)

7 8 
9/90

■

a

i

1

1



VESTING

Vesting

To be "vested" literally means [o be entitled to a

future benefit. You become vested in the

retirement system after five (5) years of
membership.

After you are vested:

• You become eligible for a service retirement al age 55.

• You become eligible for a nonservice-connected disability retirement if, while

employed by the Ciry, you become totally incapable of performing the duties

and functions of your City job due to anon-work-related illness or injury.

A
(You are eligible for service-connected disability retirement due ro a work-

related Illness or injury at any time after being employed by the City, whether
or not you are vested in the Retirement System.)

•You may leave your contributions to the retirement system on deposit if you

leave City employment before reaching age S5. You subsequently become a
"deferred vested" member of the system. Your contributions will continue to
earn interest.

•You may leave City employment and later return to City employment without
losing any servicecredit, provided you left your convibu[ions to the system on
deposit.

J

If you leave City employment before you have accrued five (5) years of City service,
you are not vested and you are not eligible for any retirement benefits. Any

contributions you have made to the retirement system will be returned to you when

you leave your position with the City. See the earlier section "Withdrawal of

Comributions" for more information.

If you become disabled before you have accrued five (51 years of City service, you are
no[ eligible for disability retirement unless your disability is service connected.
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Service Retirement

SERVICE RETIREMENT

' QUALIFICATIONS

General
You must be 55 years of age with at least five (5) years
of service, or have completed 30 years of City service
(at any age) to qualify for service retirement.

County -City Communications Classification Employees
If you transferred to a City of San Jose communications classification position from a
Santa Clara County communications position without a break in service, you are
eligible for retirement after two (2) years of City service if you meet all of the following
requirements:

' •You are 55 years of age or older; and

•You became a member of this system before April 15, 7991; and

I •You do not qualify for membership in this retirement system in any other
manner.

(S1MC 328.1110)

Former Employees of Health or Communications Department
If you worked for the City Health Department or the City Communications
Department, were transferred to the County when those departments were
transferred, and were still working for the County at the time of your retirement, you
may be eligible to receive a supplemental retirement benefit, in addition [o the
retirement benefits you receive from the county, under the old Chapter 3.24
retirement system instead of the current Chapter 3.28 system. (S)MC 328.1060)
Contact the Retirement Staff for details.

9/90 27



Service Retirement

APPLICATION
Apply for your retirement benefits at least two Q) months before you plan to retire.
Contact the Retirement Staff to apply, and a staff member will mail an application to
you. A stall member will do your calculations and contact you ro make an
appointment to review your retirement benefits.

Any questions you have regarding your retirement pay and benefits should be
brought up at this appointment. Vou will select the medical, dental, life and other
insurance programs that you wish to keep during retirement. If you are married, you
may have your spouse attend the appointment with you.

Please bring the following to this meeting:

• Certificate of marriage to your spouse, if you are married.

• Your spouse's Social Security Number, if you are married.

• Names, birth dates and social security numbers of your natural or adopted
children (no stepchildren) 21 years of age and younger.

• Divorce decrees) from prior marriage(s), if you have ever been divorced.

22 9/90

1

1

,~



Computation of Service Retirement Allowance

COMPUTATION OF
SERVICE RETIREMENT ALLOWANCE

If you are retiring directly from City service, or if you are a deferred vested member of

the system, your retirement allowance is based upon the following formula:

Final Compensation x 2 1/2 % x Service Credit = Allowance

To compute your retirement allowance, you need to determine the final
compensation and service credit portions of this equation as follows.

FINAL COMPENSATION
Your final compensation is an average of your highest rates of base pay earned or

earnable over 36 consecutive months of City service. It is calculated by dividing your

base pay during your most highly paid 36 consecutive months of salary by 36.

For example, assume your most highly paid 36 months begin on January 11, 1987

and end on January i i, 7990. The table below shows how your final compensation is
calculated:

Final Compensation: 36 Mast Highly Paid Consecutive Months

From To Pay Biweekly

Day/MOnth/Vear Day/Month/Year Periods Rate Tolal

1/il/8] WD/8] B SI,o00 512.~Oo

W28/8] 6/25/88 26 1,100 28,600

6/2W88 W2G/89 36 1,200 31,100

W25/89 1/06/90 l4 1,300 18,200

1/06/90 1/i l/90 3work days 1,300 390

Total: $90,]90.00

Flnal Cornpensatlon Idivlde Total by J61~ Y2,510b3

This figure of $2,510.83 per month is your final compensation.
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Computation of Service Retirement Allowance

r

SERVICE CREDIT
Service credit is the amount of time you worked for the Ci[y and were enrolled in
the retirement system. The City uses a special formula that establishes your service
credit for retirement purposes, as follows:

Each calendar year, you can accrue up to 1,739 hours of service credit toward
retirement. Although you actually work 2,080 hours per year, the City's retirement
system counts one year of service as 1,739 hours.

If you work more than 7,739 hours in one year, you still get 1,739 hours, or one year,
of credit. If you are on a reduced Uess than full-time) work schedule but work 7,739
hours in one year, you earn one year of credit. If you work fewer than 1,739 hours in
one year, you divide the actual number of hours you worked by 1,739 and add that
fraction of a year to your total service credit.

For example, if you have worked for the Ciry more than 1,739 hours a year for each of
70 years and 4 pay periods of one year, you calculate your years of service as follows:

,

70 years = 70.00 years of Service Credit

'

4 pay periods = 320 hours
320 hours . 7 739 = 0.18 years of Service Credit

,

Total Service Credit 10.18

,

So, having determined your final compensation and service credit, you can complete
your retirement allowance equation as follows:

Final Compensation x 2 1/2% x Service Credit = Retirement Allowance

$2,510.83 (Final Compensation) x 0.025 (2 1/2 %) x 10.18 (Service Credit) _ $639.07

$639.01 is your monthly retirement allowance.
■

RETIREMENT ALLOWANCE LIMITATION
In no case will any retiree receive a retirement allowance in excess of 75 % of his or
her final compensation.
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Disability Retirement

DISABILITY RETIREMENT

QUALIFICATIONS
There are two types of disability retirements: service connected and nonservice
connected. The qualifications for each are as follows:

Service-Connected Disability
• You must be permanently and totally incapable of performing the duties and

functions of your City job due to illness or injury; and

• Your illness or injury must be work related.

Nonservice-Connected Disability
• You must be permanently and totally incapable of performing the duties and

functions of your Ciry job due to illness or injury that is not job related; and

You must be vested in this retirement system.

You must explain the cause of your incapacity at the time you file your application for
disability retirement. (SJMC 3.28.1210) You should provide supporting medical
reports from your own doctor(s).

You do not qualify for a disability retirement if:

9/90

• You became disabled before you were a member of this retirement system; or

•You become disabled after your membership in this retirement is terminated
or you are no longer a City employee; or

• You become disabled during a leave of absence from City service, unless you
are on leave with full City compensation and pay (SJMC 3.28.7420); or

•You become disabled due to a nonservice-connected injury or illness and you
are not vested in the retirement system; or

•You left City service and withdrew your accumulated contributions.

zs



Disability Retirement

APPLICATION
If you are eligible for disability rntirement, the Retirement F3oard may in some cases
grant you a disability retirement without any request or application being made.
Otherwise, an application (or your disability retirement may be made by:

• You; or

•Someone authorized [o apply for you on your behalf; or

•The Head of your Departmenp or

•The City Manager; or

•The Retirement Board.

(SSMC 3.28.1220-1230)

After you become disabled, a member of the Retirement Staff will help you (or your
authorized representative) to prepare your application for disability retirement and
answer any questions you have. You have the option of bringing your own doctor's
medical documentation ro the meeting or explaining your disability at the meeting.

You are eligible to apply for a disability within one of the following time periods

• While you are still working; or

• Within four (4) months of your ceasing to work; or

•During the continuance of your disability if it continues after you have stopped
working.

(S1MC 3.28.7240)
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A Disability Retirement

MEDICAL EXAMINATION
After you complete your application, a copy of it will be sent ro the City Medical

Director. You will be sent to independent doctors for evaluation of your condition,

and to determine whether your disability is service connected or nonservice

■ connected.

After this exam, the Medical Director will review your application and your own
doctor's report together with the independent doctors' medical reports. The

Medical Director will then make a report to the Retirement Board in order to assist

them in their decision as to whether or not you are permanently and rotally disabled.

If the Board feels it needs additional information to make a decision regarding your

disability, it may request a review panel of three docrors belonging to the Santa Clara
County Medical Society to review your case in order to analyze the status of your

condition. The Board has the sole authority to determine whether or not it needs a

review panel to assist it in its decision.

The Retirement Board will make the final decision as to the level of your disability

and whether or not it is work related. If the Board is satisfied that you are completely

incapable of performing your duties due to your disability, they will grant you your

retirement and you will receive your disabi~i[y retirement allowance.

(SJMC 3.28.1250 - 1270)

RETIREMENT BOARD HEARINGS
If you are not satisfied with the results of your Retirement Board hearing, you may

request a rehearing of your application within 30 days after written notice of the

Board's determination has been sent to you by mail. The Board will decide whether

or not to hold a rehearing within 60 days of your request for rehearing.
($)MC 3.28.240)
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Disability Retirement

MEDICAL EXAMS DURING DISABILITY RETIREMENT
Once you have received a disability retirement, the Retirement board may require
you to undergo a medical examination [o determine the status of your disability a[
any time prior to your reaching age 55. If, based on the results of this exam, the
Retirement board determines that you have again become capable of performing
the dudes of your position, and you are under age 55, you are immediately subject [o
reinstatement. Your disability retirement allowance may be terminated if you do not
accept reinstatement.

r_

You may be reinstated into your position or into another position in the same ,
classification, subject to Civil Service rules. After reinstatement, you will again be a
member of this retirement system, and will be credited for your past service as if you
had never been retired.

(S1MC 3.28.1370-1380)

ALLOWANCE UNTIL REINSTATEMENT ,
Once it is determined you are no longer disabled, you will continue to receive your
disability retirement allowance until the City reinstates you, or un[i L• '

• You reject an offer of reinstatement into your previous position or a position in '
the same classification; or

•You refuse or fail to report to work in your previous position or a position in the '
same classification when requested to do so; or

• You become unable to accept reinstatement into, or again become usable to '
perform the duties of, your previous position or a position in the same
classification. ■

■

(S)MC 328.1440)

REFUSAL TO ACCEPT REINSTATEMENT
If you are receiving a disability retirement allowance and are subsequently found to
be capable of performing the duties of your position, you must accept reinstatement
and report for duty. If you fail to do so, all of your rights and benefits, and your
survivors' rights and benefits, will be terminated. (SJMC 3.28.1390)

z8 9/90

1



0 Disability Retirement

REFUSAL TO SUBMIT TO MEDICAL EXAM
If you fail or refuse to undergo any medical exams) that are required by the
Retirement Board while you are receiving a disability retirement allowance, the
Board may terminate your allowance. If your allowance is terminated, you will no
longer have any right to restoration to duty, nor will you or any of your survivors be
entitled to any allowances or benefits of this system.

However, if you apply for reinstatement of your disability retirement within one year
of the termination of your allowance, and can prove a[ that time that you are still
disabled, the Board may reinstate your disability retirement and allowance as of the
date decided by the Board.

r'. If you die before having your disability retirement and allowance reinstated, your
surviving spouse'or surviving children) may apply to the Retirement Board for survivor
benefits or death benefits. If [hey can prove that your disability continued until your
death, the Board may grant them survivorship or death benefits to which they would
have been entitled if your disability retirement had not been terminated. They must
apply for these benefits within one year from the date the Board terminated your
disability retirement. No survivorship allowances or death benefits will be granted to
anyone unless application is made within this one-year period.

(SjMC 328.1410)

PERMANENTLY DISABLED STATUS AT AGE 55
If you are still incapable of performing the duties of your position when you reach age
55, you will be considered permanently disabled. You will no longer be subject to
mandatory reinstatement, and your disability retirement allowance may not be
canceled. (SjMC 3.28.1400)

DISABILITY ALLOWANCE VERSUS CONTRIBUTIONS
The amount of your disability allowance payments may not be restricted to the
amount of your contributions to the retirement system. However, once you receive
a disability retirement allowance, you are no longer eligible to withdraw your
contributions from [he system. (SjMC 3.28.7430)

9/90 z9
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Disability Retirement

REEMPLOYMENT UPON CESSATION OF DISABILITY
If you are age 69 1/2 or less, and if you and the City mutually agree, you may be
reinstated from disability retirement into a posiCion other than the position from

which you were retired. Your disability retirement allowance would be terminated,

so compensation earnable for this new position will not be reduced by any disability
retirement allowance payments —you would receive the full salary for your new

position. (SJMC 3.28.1449.5)

See the chapter titled "Returning to Work After Retirement" for more information.

0

1
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Computation of Disability Retirement Allowance

COMPUTATION OF
~ DISABILITY RETIREMENT ALLOWANCE

SERVICE-CONNECTED DISABILITY RETIREMENT
Your monthly allowance is calculated using the same formula as for a service
retirement allowance:

Final Compensation x 2 1/2 % x Service Credit =
Service-Connected Disability Retirement Allowance

In any case, your base retirement allowance will be at least forty percent (40 %) of
your final compensation, but not more than seventy-five percent (75%) of your final
compensation. (S)MC 3.28.1280)

1
WORKERS' COMPENSATION OFFSET

■ If you receive Workers' Compensation payments due to your service-connected
~ disability, those payments will reduce your monthly disability retirement allowance by

up to the monthly equivalent of the Workers' Compensation benefit. For the
purposes of the following example, assume Workers' Compensation pays $140 per
week.

Workers' Compensation Offset •Monthly
At $140 per week, your monthly payment equals $606.67 per month over one year:

$140 x 52 weeks in a year = $7,280 per year

$7,280 7z months = $606.67 per month

Assuming your disability retirement allowance from this system is $1,000 per month,
your monthly retirement allowance would be paid as follows:

Original Disability Retirement Allowance: $1,000.00

Workers' Compensation offset: 606.67

Disability Retirement Allowance from this system: $393.33

9/90 3 t



Computation of Disability Retirement Allowance

Your total monthly allowance would be the sum of your Worker's Compensation
payment plus your disability retirement allowance from this system: $606.67 +
393.33 = $7,000.

You would sill receive your allowance of $7,000 per month, bu[ it would be paid to
your from two different sources, this system and the Workers' Compensation system.
The offset will continue as long as you receive payments from Workers'
Compensation.

Workers' Compensation Offset -Lump Sum i
If you receive a lump sum payment rather than a monthly payment from Workers'
Compensation, this system will divide your lump sum over the number of months it ,
covers, and make monthly deductions from your disability retirement allowance.

If, for example, after you retire you receive a lump sum payment of $20,000, and you ,
would have received $140 per week ($G06.67 per month) if you had been paid in
periodic payments, then your $20,000 would be divided by $606.67 per month to ,
determine the number of months for which there would be an offset of your
disability retirement allowance: $20,000 > $606.67 = 33 months.

The $606.67 will be deducted from your monthly disability retirement allowance for ~
the next 33 months. After that, you will receive your full disability retirement '
allowance of $1,000 per month with no offset.

However, if you receive a Workers' Compensation lump sum settlement before you '
retire, and if you are able m continue working after you rereive it you will receive
offset credit (or all the time you are able to work prior to retirement. Deductions can ,
only be made from your disability retirement allowance, not from your regular salary.

If you continue to work for a period of time, but subsequently must retire because of '
your disability, the deductions will begin with your first disability retirement allowance
payment. In the example above, you received an offset for the full lump sum amount '
because you received the lump sum after you retired.

If you continued to work for 20 months after receiving your lump sum, the
deductions would only be made from the (ins[ 13 months (33 total minus 20 worked)
of disability retirement allowance payments. No more deductions will be made after
the 33-month period ends.
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Computation of Disability Retirement Allowance

NONSERVICE-CONNECTED DISABILITY RETIREMENT ALLOWANCE
To qualify for nonservice-connected disability retirement, you must be vested in the
retirement system, that is, have five (51 years or more of City service. (3.28.7 290) _
Your monthly allowance will be calculated using the following formula:

Final Compensation x 2 7/2 % x Service Credit -Offset =
Nonservice-Connected Disability Retirement Allowance

Your base retirement allowanm before offset will be at least forty percent (40 % ), but
not more than seventy-five percent (75%), of your final compensation.

Under Age 55 Offset
If you are under 55 years of age, your retirement allowance will be offset by one-half
(1/2) percent per year for each year under age 55.

For example, if you were 50 years of age with 10 years of service credit and a final
compensation of $2,500 per month, your retirement allowance would be reduced
by25/:

One-half (1/2) percent x 5 years = 2.5

40% minimum retirement allowance minus 2.5% = 37.5 % retirement allowance

2.5% x $2,500 = $62.50

Your disability retirement allowance would be reduced by $62.50 per month.

(SjMC 3.28.7300)
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i

DEDUCTIONS fOR EARNINGS OUTSIDE OF
CITY EMPLOYMENT
If you receive a disability retirement prior to reaching age 55, and you wbsequently
take another job, your retirement allowance will be offset to the point where your
rota) income equals the current base salary of the position from which you retired as
follows:

• 

If your disability retirement allowance plus your outside earnings exceed the
current base salary of the position from which you retired, then your allowance
will be reduced to the point where your outside earnings plus your reduced
allowance equal that salary.

•If your outside income itself exceeds the current base salary of the position
from which you retired, then your disability retirement allowance will be
reduced to $1 plus the amount of your deductions for the insurance coverage
and other benefits you have selected.

• I(you receive any overpayment of your disability retirement allowance that,
when added to your outside earnings for that period totals an amount in
excess of the current base salary of the position from which you retired, then ,
that excess amount may be deducted from future allowance payments or may
be collected from you. '

Once you reach age 55, this offset is no longer applicable, and you may receive your ,
full disability retirement allowance plus additional outside earnings.

(SJMC 3.28.7330)

EARNINGS REPORTING REQUIREMENT '
If you are a disability retiree, you must submit a monthly written statement of your
total income and earnings from employment outside City service during your ,
disability retirement to the Retirement Board. This statement must be filed within
70 days of the last day of the previous month. In addition, you must also file an annual
income statement on or before May 1 of each year in a form provided by the Board. ,

1
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Returning to Work After Retirement

RETURNING TO WORK
~ AFTER RETIREMENT

The City offers retirees three different options for
continuing their City careers after retiring: Alternative
Employment, Reemployment, and Reinstatement.

ALTERNATIVE EMPLOYMENT
The purpose of the Alternative Employment (A.E.) program is to provide disabled City
employees with an opportunity to continue to work for the City in alternative
positions from those for which they are incapacitated. You may participate in this
program if:

• You are a permanently disabled retiree; and

•You are under age S5.

AI[emative Employment Pay
The A.E. program offers you the opportunity to earn the same compensation as the
position you were in prior to your disability. Assume the current salary of your position
prior [o disability retirement was $3,000 per month, that the disability retirement
allowance you currently receive is $1,400 per month, and that your new position will
pay $2,000 per month. Your pay would be:

A.E. Salary: $2,000
Disability Retirement Subsidy: - 1 000

Monthly Income: $3,000 (Same as before disability)

You continue to accrue service credit and make contributions to the retirement
system from your A.E. salary while in the program.

The retirement system subsidy amount will be recalculated each time the salary of
your new position or your previous position is adjusted. In no event will the
retirement system subsidy exceed the total retirement allowance, including cost-of-
living increases, to which you are entitled due to your disability retirement.
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Disability During Alternative Employment
If you again become disabled and can no longer perform the duties of your A.E.
position, you have two options:

• You may resign and keep your original disability retirement allowance.

• You may apply for a new disability retirement. If the Board finds that you are
disabled from your new position, your new allowance will be based on:

o Your total years of service; and

o Your final compensation in your A.E. position at the time you become
disabled in that position; and

o Whether or not the disability is service connected.

This new allowance supersedes your original disability retirement allowance.

(SJMC 3.28.74493)

Death Before Retirement from Alternative Employment
If you die after being reemployed under the A.E. program, but before retiring from
A.E., your survivors will be eligible for the benefits they would receive as survivors of
an active City employee.
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Retirement from Alternative Employment
You may resign from your A.E. position at any time and keep your original disability
retirement allowance, or you may continue in your A.E. position until:

• You become permanently disabled and can no longer perform the duties of
your A.E. p05ilion; or

• You reach age 55 and are eligible for a service retirement. At this point you
have three options:

o You may resign and keep your original disability retirement allowance; or

o You may apply to the Retirement Board for a service retirement, your
retirement allowance being based on your total years of service before
your disability plus your A.E. years and the final compensation of your
A.E. position; or

o You may continue to work until you decide to retire, at which time you
may select either of the twoprevious options.

(SJMC 3.28.1449.11-12)
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Returning to Work Aker Retirement

REEMPLOYM[NT
If you and the City mutually agree, you may be reemployed and return to City service
in anon-federated position, that is, a position that is not covered by this retirement
system.

■

If you are interested in reemployment, you must apply to the Retirement Board in
writing. The Ciry will notify you whether or not there is a position available for you
after you apply.

(S1MC 3.28.1441)

Reemployment Pay - Service Retirees
If you are a service retiree and you are reemployed by the City, your retirement
allowance will be suspended as of the date you are reemployed. Once your
reemployment ends, your retirement allowance will be reinstated.

You must pay for your medical and dental insurance premiums during
reemployment. If you do not pay your medical and dental premiums while your
allowance is suspended, you will not be eligible to re-enroll in [he City's medical and
dental insurance programs when your retirement allowance resumes.

(SJMC 3.28.1180, 3.26.1970: 3.28.2020)
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Returning to Work After Retirement

Reemployment Pay - Disability Retirees
If you are a disability retiree under age 55 and you are reemployed by the City in a
non-federated position, you will continue to receive your retirement allowance,
except that you may not receive compensation in excess of tMe current base salary
of the position from which you retired.

Therefore, during the time you are reemployed in a position where the pay is less
than you were earning when you retired, you will receive:

•The compensation of your reemployment position; plus

• A disability retirement allowance that, when added m your reemployment
position compensation, does not exceed the current base salary of the
position from which you retired.

For example, assume the monthly salary of your new position is $4000, and your
retirement allowance is $1700.

New Position Pays: $4000

1 Retirement Allowance: 1700
Total: $5700

Assume the current base salary of the position from which you retired is $4800. You
may not receive compensation in excess of this amount.

lbtal: $5700
Current Base Salary of Previous Position: (4800
Amount in excess of compensation you may receive: $900

This excess amount will be deducted from your retirement allowance of $1700.

Retirement Allowance: $17g0
Amount in excess of compensation you may receive: 900
Retirement Allowance during reemployment $800

Your reduced retirement allowance of $80~ plus your reemployment salary of $4000
equals the current monthly base salary of the position from which you retired, $4800.
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Returning to Work Ater Retirement

If the pay in your new position is equal to or more than the current base pay of your

old position, then you will not receive any retirement allowance or disability
retirement allowance.

Over Age 55
If you are reemployed into a federated position, all of the same rules apply as for a
non-federated reemployment position, except that deductions will continue to be
made from your disability retirement allowance after you reach age SS such that you
do not receive an income higher than the current base salary of the position from
which you retired. (SJMC 3.28.7443)

Once you reach age 55, deductions will no longer be made from your disability
retirement allowance, and you may receive both your reemployment salary and your
full disability retirement allowance for as long as you continue in your non-federated
reemployment position. (S1MC 3.28.1340)
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Returning to Work After Retirement

REINSTATEMENT
If you are a service retiree, you may apply to the Retirement Board for reinstatement

~~ into the retirement system if you are reemployed by the City. Your retirement

allowance will be cancelled upon your reinstatement. You will then go through

normal City employment procedures, and you will be credited with the years of

service to which you were entitled prior to retirement.

If you are a disability retiree, you may also apply to the Retirement Board for

reinstatement inro Ci[y service in a new position, unless you are no longer disabled

~ and could perform the duties of your old position.

If you are found to be capable of performing the duties of the new position based on

medical examination, you may be reinstated into City service, subject to Civil Service

rules. Your disability retirement allowance will be cancelled once you have been

reinstated. You will then go through normal City employment procedures. You will

be credited with the years of service [o which you were entitled prior to retirement

and you will begin to accrue service credit toward a service retirement from your

new position.

(S1MC 3.28.1350)

Retirement from Reinstatement

When you retire from your new position, you will receive the service retirement

- allowance ro which you are entitled based on your combined years of service credit

for the position you held before your retirement, and the position you held after you

were reinstated. (SJMC 3.28.1360 and 3.28.1449.4)

If you were to become disabled after reinstatement, you would then be entitled to

the disability retirement benefits provided to any other retirement system member.
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Medical &Dental Benefits

MEDICAL AND DENTAL BENEFITS

MEDICAL BENEFIT QUALIFICATIONS
You may be entitled to medical insurance coverage
after retirement if you meet the following qualifications:

• You are enrolled in one of the City's medical insurance
plans when you retire or you are a deferred vested
member with 15 or more years of service; and

• You apply to continue medical insurance coverage at the time of your
retirement; and

• You agree to pay any applicable premiums for [his coverage; and

• Your retirement allowance is enough to cover the premium costs, so that the
premiums can be deducted from your retirement allowance check.

You may also continue medical insurance coverage for your spouse and other
dependents if they were covered by the plan at the time of your retirement.

(S1MC 3.28.7970)

The retirement system may pay a portion of your premiums if:

•You have 15 years of service credit when you refire; or

•You are receiving a retirement allowance that is 37 1/2 % or more of your final
compensation; or

•You would be receiving a retirement allowance that is 37 1/2 % or more of
your final compensation if your workers' compensation offset did not apply.
(See the chapter titled "Computation of Disability Retirement Allowance" for
information on Workers' Compensation offset.)

(SJMC 3.28.1950)
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Medical &Dental Benefits

i
MEDICAL BENEFITS FOR YOUR SURVIVORS
Your surviving spouse or children) may be eligible for medical insurance coverage if
you died before retiring, or were retired for service or disability, and they:

• Receive a survivorship allowance because of your death during your
employment or during your retirement; and

• Were enrolled in one of the City's medical insurance plans at the time of your
death; and

• apply to continue medical insurance coverage at the time of your death; and

• Agree to pay any applicable premiums for this coverage; and

• Receive a survivorship allowance that is enough to cover the premium costs, so
that the premiums can be deducted from the allowance.

In addition, your surviving spouse or children) may be eligible for Retirement System
contributions toward their premiums under [he conditions listed below:

• You had 75 years of service credit; or

•You were receiving a retirement allowance that was 37 1/2 °/ or more of your
final compensation; or

• You would have been receiving a retirement allowance that was 37 1/2 % or
more of your final compensation if your workers' compensation offset did not
apply. (See the chapter titled "Computation of Your Retirement Allowance"
for information on Workers' Compensation offset.)

(SJMC 3.28.1960)

4 ~ 9/90



Medical &Dental Benefits

PREMIUMS FOR MEDICAL INSURANCE COVERAGE
For retirees who are eligible for Retirement System contributions toward their
premiums, the Retirement System pays the portion of the premium equal to the
highest premium paid by the City for any active federated employee. Members or

~, survivors pay the difference between the premium for the plan they select and the
portion of the premium paid by the City. Premium payments are deducted from your
(or your survivor's) retirement allowance. (S)MC 3.2 A.1980)

~7
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QUALIFICATIONS FOR DENTAL BENEFITS
After retirement, you may continue your dental insurance coverage if you were
enrolled in one of the City's dental insurance plans at the time you retired, you retire
directly from active service, and:

• You have 5 years of service credit when you retire; or

• You are receiving a retirement allowance that is 37 1/2 % or more of your final
compensation, or would be receiving a retirement allowance that is 37 7/2
of your final compensation if your Workers' Compensation offset did not apply.

($1MC 3282000, 2010, 2020) '.

DENTAL BENEFITS FOR YOUR SURVIVORS
If your survivors were enrolled in one of the City's dental insurance plans at the lime
of your death, and they receive a survivorship allowance due to your death, they may '
be eligible to continue dental insurance coverage if you died while actively
employed or after being retired directly from active service; and

• You had five years of service credit; or

•You were receiving, would have been eligible for, or would have been ,
receiving if your Woikers' Compensation offset did not apply, a retirement ,
allowance that was 37 7/2 % or more of your final compensation.

(S1MC 3.28.2070)

PREMIUMS FOR DENTAL INSURANCE COVERAGE ,
Your dental insurance premium costs, or your survivors' costs, are paid from the
retirement fund. (SjMC 3.28.2030) '
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Cost-of-Living Adjustments to Your Allowance

COST-OF-LIVING ADJUSTMENTS

As of each April 1, your retirement allowance andlor your survivors' survivorship

y allowances will be adjusted to reflect changes in the Consumer Price Index (CPI). The

resulting adjustment will remain in e(tect until March 31 of the following year.

No matter what the'bfficial" cost-of-living change is, no allowances will be increased

more than three percent over, or decreased more than three percent below, the

~ allowance paid during the previous year (April 7 to March31).

BASIS FOR ADJUSTMENTS
During the lh ree months prior to each April t, the Retirement Board will determine

the cosbof-living increase or decrease for the previous calendar year. To determine
the amount of this adjustment, the Board will use the most current December-to-M
December change in the ConSUmer Price Index (CPI) for All Urban Consumers in the
San Francisco-Oakland Metropolitan Area, published by the U.S. Department of
Labor's Bureau of Labor Statistics.

This cost-of-living increase or decrease (subject to the three percent limitation) above
or below the previous year's CPI, will be applied to all eligible retirement allowance
payments for the period beginning on April 7 and continuing through the following

~ March 3L

If the CPI increase exceeds three percent, the percentage excess will be
' accumulated in an individual reserve "bank" from year to year. The accumulated

bank may be used ro augment your cost-of-living adjustments in succeeding years
when the CPI increase is less than three percent, or when the City Council approves
special cost-of-living adjustments. However, no retirement allowance will be
increased because of these accumulated increases unless they occurred:

' •During or after the calendar year within which you retired from City service, if
you retired within the first three months of the calendar year; or

• During or after the calendar year following the calendar yeas within which you
' retired from City service, if you retired within the last nine months of a

calendar year. In no event, however, will these accumulated increases or
' decreases include adjustments made prior to the 7969 calendar year.

(S)MC 3.44.040)
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Cost-of-Living Adjustments to Your Allowance

1
LIMITATIONS ON DECREASES IN ALLOWANCE
No cost-of-living decrease will reduce your retirement or survivorship allowance '
below the amount to which you or your survivors were originally entitled.
(51MC 3.44.080)

COST-OF-LIVING ADJUSTMENT ELIGIBILITY r
To receive an allowance increase or decrease on April 1, you must: ~

• Have been retired for one full year with at least five years of service or a service- i
connected disability; or

• Be the survivor of an active employee for one full year; or ■

• Be the survivor of an eligible retiree whose retirement date was at least one '
year prior to April 1.

If you retire partway through the year (between April 1 and March 37), your
retirement allowance cost-of-living adjustment will begin on the first day of the
month following the one-year anniversary of your retirement. The adjustment will be '
prorated for the number of months remaining until the following April.

The example on the next page illustrates the events resulting in acost-of-living
adjustment to your allowance:
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~I Cost-of-living Adjustments to Your Allowance

~!
7. You retire on June 10, 1989. For the purposes of this example, assume your

retirement allowance is $1,000 per month.

~. 2. Assume [he cosFOf-living increase from December 1988 to December 7989
is three percent.

~. 3. Because you retired after March 31, 1989, you are eligible for a partial year of
cost-of-living adjustment benefits for the period July 1990 through March
7 991 (9/7 2, or .75 of the year).

~'
4. From June 70, 1989 - June 1990, your retirement allowance will remain

~;_' $1,000 per month.

5. Starting in July 1990, the first month following one year of retirement, you will
,~ receive your costof-living increase in addition to your allowance:

3% x .75 = 2.25%
~~ $1,000 x 2.25%(cost-of-living increase) _ $22.50

~', Your retirement allowance is $1,000 + $22.50 = $1,022.50

6. Assume the cost-of-living increase from December 1989 to December 1990
is four percent.

~; 7. As of April i, 1991, you will receive the full three percent increase and one
percent will be added to your bank: „

1 7,022.50 x 0.03 = 30.68
1,022.50 + 30.68 = 1.053.18

yYour allowance will then be $7053.18 per month.
From then on, you are eligible for the full amount of cost-of-living increases (or
deoeases) that take effecCeach April i. These increases (or decreases) are based on

~. your original retirement allowance plus whatever cost-of-living adjustments have
been made in prior years. In this example, your future cost-of-living adjustments1 would be made Io your new retirement allowance of $1,053.18 per month.
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Cost-of-Living Adjustments to Your Allowance

ACCUMULATED COST-OF-LIVING ADJUSTMENTS

Changes in the actual cost o(living may not always fall within the three percent

increase and decrease range used by the Federated Retirement System. For this
reason, the members are allowed to "bank" or accumulate any cost-of-living

percentage increases above the maximum three percent paid by the system.

This banked amount will be paid out to you in the form of a larger cost-oLliving

increase during years when the actual cost-of-living index increases by less than three

percent.

for example, if the cost-of-living index rose four percent in one year, you would

receive the system's maximum three percent increase, and you would hold the

remaining one percent in your bank.

Index System You Bank
Increase Pays Bank Balance

Vear 1 4/ 3% i% 7

Year 2 5 % 3 % 2% 3%

Year 3 1 /2 % 3 % (2 1/2%) 1 /2

Year 4 2% 2 1(2 % 0 % U

In no case, however, will members have a negative balance in their banks. Cost-of-

livingadjustment bank balances will never fall below zero.

After you die, your eligible survivors, if any, will continueto receive cost-of-living

increases each subsequent April (SjMC 3.44.020-030)

For assistance in calculating the potential cost-of-living adjustments in your

retirement or survivorship allowanm, see the Retirement Staff.
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~' Survivorship &beneficiaries
_...

SURVIVORSHIP AND BENEFICIARIES

SPOUSAL BENEFITS
Your surviving spouse is defined as the person to whom you are married both at the

~' time of your retirement and at the time of your death.

~ Death Before Retirement (Active Or Deferred Vested)
If you die before your retirement, your surviving spouse or eligible children) are
entitled to the survivorship benefits described in this section if you meet either one of
the following two (2) conditions at the time of your death:

~~ •You are vested in the retirement system, meaning you have five (5) years of City
service; or

~~ •Your death is service connected.

(S)MC 3.28.1470)

`' Your spouse will receive the retirement allowance for which you were eligible had
e you retired the day you died, except that he/she will receive at least 40 % of your final

compensation, no matter what your retirement allowancewould have been. Your
~!~ spouse will receive your retirement allowance until helshe dies or remarries, except

that, if you have 20 or more years of service and you are age 55 or older at the time
of your death, your spouse will receive your retirement allowance for the rest of
hismer life.

In no case will your spouse receive an allowance greater than 75% of your final
compensation. -

Death After Retirement
If you die aher you have retired, your spouse will be paid a monthly allowance equal
to 50 % of the monthly retirement allowance you were receiving at the time of your
death. This allowance will continue for the rest of your spouse's life, and will be
adjusted for cost-of-living increases or decreases.
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Survivorship &Beneficiaries

SURVIVING CHILD(REN)'S BENEFITS (IF YOU HAVE NO SPOUSE)
Surviving children are defined as your natural or legally adopted unmarried children
who have not yet reached their 18th birthday, or their 22nd birthday if they are full-
time students.

No benefits are paid to your surviving children if you have a surviving spouse. If you
do not have a surviving spouse, your surviving children may each receive up to 25 % of

what the spousal allowance would have been. The maximum allowance paid to
surviving children is 75 % of the spousal allowance, as described below:

• If you have one child, he/she would receive 25% of the spousal allowance.

•Two children would receive SO% of the spousal allowance (25% each).

• If you have three or more children, 75 % of the spousal allowance would be
divided equally among them.

(S1MC 3.28.1450 - 1480, 3.28.7550-1590) i

If your child is born after your death, heJshe is eligible for a surviving child's allowance
if he/she was conceived prior to your death. The allowance starts after he/she is born.

Benefit payments to any other children will be readjusted after this child is born.

(SJMC 328.1530, 3.28.7630)

If your surviving spouse dies after your death, your surviving children will 6e paid a I'
percentage of the spousal allowance as described above. (SJMC 3.28.1600)
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1 Survivorship &Beneficiaries

r -

Payment of Surviving Child's or Children's Allowance (If No Spouse)1 Your child(ren)'s survivorship allowance will be paid to the custodian parent. The
Retirement Board may, however, pay the allowance(sl to any other person, or
directly to the child(ren), if it feels this is in the best interest of the child(ren).

As an alternative, you may file a Trust Designation form with the Retirement Board
requesting that your child(ren)'s survivorship allowance is to be paid through any of
the following:

1 • A named custodian for your children) under the California Uniform Transfers
to Minors Act; or

• A trustee of a Testamentary Trust; or

• A trustee of a Living Trust (Inter Vivos Trust).

' If you want your child(ren)'s survivorship allowance to be distributed through one of
these vehicles, you must legally name the custodian or establish the trust using one of
these three vehicles, and you must put the information on an official trust designation
form and file it with the Retirement Board naming the custodian or explaining that
the trust exists. Such a trust must be legally approved by the courts prior to any1 payments being made.

The Board must be satisfied that payments [o the persons you designate are in the
best interest of your child(ren). Otherwise, they may change the way the allowance is
to be paid.

(S1MC 3.28.1520-7525, 3.26.7610)

■
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Survivorship &Beneficiaries

Surviving Children Enrolled in School Of No Spouse)
Your unmarried children) may qualify for a surviving child's school allowance. To
qualify for this benefit, your children) must meet all of the following qualifications at

the time of your death:

• Be entitled to a "Surviving Child Allowance" as described previously in this
chapter.

• Be 1 S to 27 years of age.

• ee unmarried.

• Bea "dependent," that is, helshe must be your natural or legally adopted child;
and

o He/she must have been living with you at the time of your death; or

oYOU must have been contributing to your his/her support at the time of

your death.

r

• Be enrolled in an accredited technical, trade or vocational school, a junior
college, college or university. If the school is not accredited, its credits must be
accepted, on transfer, by at least three (3) accredited institutions.

• Be a full-time student, that is, carrying a class load of 12 or more units a[ an r
accredited school, or carrying a class load that is considered full time by that
school. ■

■

Your child is entitled to this allowance until he or she dies, marries, reaches his/her

22nd birthday, or is no longer afull-time student, whichever occurs first. He/she must

submit a monthly school attendance status report to the Retirement Board. The
amount of allowance he/she would receive is the same as if he/she were a "Surviving

Child" as described previously in this chapter.

(SJMC 3.28.7750-1800)
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OTHER BENEFICIARIES
If you have no sun%iving spouse or eligible children, you may designate a beneficiary to
receive your death benefit by tiling a beneficiary form with the Retirement Board.
You may change your beneficiary at any time by filing a written notice of the change
with the Retirement Board. If you have not named a beneficiary, the death benefit
will be paid to your estate. This benefit consists of the following:

■ •Your contributions to the system plus their attumulared interest; and

' •One-twelfth of your annual earned or earnable (whichever is greater)
compensation during the twelve months immediately preceding your death
times the number of full years of service credit to which you were entitled at
the time of your death, up to a maximum of six (6) years. This amount may not
exceed one-halt of your compensation earned or compensation eamable in

' that twelve-month period.

' (SJMC 3.28.1500)

This death benefit is a lump sum payment, but i[ may be paid to your beneficiary in
' installments if:

•You file to have the death benefit paid out in monthly installments, in which
case regular interest will be credited on the unpaid balance of the benefits
payable; or

•Your beneficiary chooses to receive the death benefit in installments. In this
case, he/she must request installment payments in writing before receiving
payment of any death benefit.

If the death benefit is paid in installments, the payments will total an amount equal
to the acWarial value of a lump sum. The first installment will be paid on the first day
of the month after the entire death benefit would be payable. Payments will
continue to be made monthly after ghat until the lump sum's actuarial value has
been paid.

(SJMC 328.7510)
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OPTIONAL SETTLEMENTS

I(you have no spouse or children, you have the option of reducing your own

retirement allowance in order to provide an allowance to a beneficiary after your

death. Your request muse be filed in writing with the Board by the thirtieth day after

your date of retirement. (S1MC 3.28.1660)

Once you elect to reduce your own retirement allowance for this purpose, you

cannot have your base allowance increased or changed back to its original amount.

Your options include:

• A reduced retirement allowance paid to yourself until your death, and then

have the same reduced allowance you chose paid to your beneficiary for the

rest of his/her life. (S1MC 3.28.7670)

• A reduced retirement allowance paid to yourself until your death, and then

have one-half of the reduced allowance you chose paid to your beneficiary for

the rest of his/her life. (SJMC 3.28.1680)

A reduced retirement allowance paid to yourself until your death, and [hen

have a percentage, which you specify, of your retirement allowance paid ro

your beneficiary for the rest of hislher life. The actuarial equivalent of the

benefits payable under this option may not exceed the actuarial equivalent of

the benefits payable to your beneficiary if you had selected the first option.

(SJMC 3.28.7690)

Beneficiaries of Optional SelNements

If you have a surviving spouse or surviving children) at the time of your death, any

optional settlements you have requested will be void, because these surviving

members of your family will receive your benefits. A surviving children) born after

your death would also take precedence over any designated beneficiary.

(S1MC 3.28.7700)

Any beneficiary you designate to receive an optional settlement benefit must be a

naWral person; that is, your beneficiary must be a real person, not a corporation,

partnership, estate, animal or other entity. Your beneficiary must satisfy the Board

that he/she is indeed your designated beneficiary and is entitled to receive the

benefits) in question. (SJMC 3.28.1710)
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SPECIAL DEATH BENEFIT
In addition to the benefits outlined above, if your death occurs after you have retired,
$500 will be paid to the beneficiary you have designated, or to your estate if no
beneficiary is designated. (SJMC 3.28.1620)

BENEFIT FOR SURVIVORS OF MEMBERS NUT VESTED
If you were not vested at the time of your death or your death was not service
connected, your survivor or beneficiary will receive:

• Your contributions to the system plus their accumulated interest; and

• Qne-twelfth of your annual earned or earnable (whichever is greater)
compensation during the twelve months immediately preceding your death
times the number of full years of service credit to which you were entitled at
the time of your death, up to a maximum of six (6) years. This amount may not
exceed one-half ofyour compensation earned or compensation earnable in
that twelve-month period.
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IRS Limits

IRS LIMITS

In 7975, the U.S. Congress instituted limitations on ~/~(

the pension plan allowances and benefits that } !\
employers can pay to their employees. These ~ S~

limitations may reduce the allowance and benefits

that you would otherwise receive from the City after ' ~ ~ . ̀ ~

you retire

Those retirement systems that are not in compliance with Section 415 are subject to
severe financial penalties, including [he loss of tax-exempt status for the retirement
system trust fund and immediate annual taxability of each employee's accrued
retirement benefits.

In bringing this retirement system into compliance with Section 415, the City was
allowed to protect the benefits of all those who were members of this retirement
system prior to January 1, 1990, if i[ agreed to implemenLSection 475 limitations for
those who became members on or after January 1, 1990.

Therefore, If you became a member of this retirement system on or after January 1,
1990, your benefits are subject to all the limitations of Section 415 of the Internal
Revenue Cade URC).

Benefit enhancements granted after October 14, 1987 are also subject ro 415
limitations. Therefore, if you were a member of this system before January t, 1990,
your potential allowance will be calculated three different ways:

1. The maximum allowed by IRS 475 for your age at re[iremenC

2. Your benefit under the schedule in eHett as of the day you retire;

' 3. Your benefit under the schedule in effect on October 14, 1987 (Final
Compensation x 2 1/2 % x Service Credit).

You will receive at least benefit 1i 3. If they are higher, you will receive the lesser of
benefit #t or k2.
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DESCRIPTION Of IRC SECTION 415 LIMITS
If you were hired on or after January 1, 1990, your retirement allowame will be the
lower of the following: ,

• The dollar limit set by Section 415; or

100% of your retirement allowance, as calculated using the retirement
allowance formula in effect at the time of your retirement.

The maximum benefit payable is adjusted annually based on cost-of-living changes.
This limit is reduced if you retire before:

• Age 65 for members born in 7937 or earlier,

• Age 66 for members born from 1935 through 7954;

• Age 67 for members born in 1955 or later.

ADDITIONAL LIMITATIONS
The list below summarizes additional adjustments put into effect by Section 475:

Certain post-retirement death benefits may be reduced.

• Benefits paid after fewer than ten years of membership in the retirement
system will be limited for service retirees and disability retirees.
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SYSTEM MANAGEMENT
BOARD OF ADMINISTRATION
This retirement system is managed by the Board of Administration for the Federated
City Employees Retirement System (referred to in this handbook as the Retirement
Board or the Board). The Retirement Board consists of two City employees, one City
Council member, one Civil Service Commission member, and one officer of a bank,
insurance company, building and loan company or trust company in the community.

The Retirement Board has exclusive control of the administration and investment of
the retirement fund, subject ro the provisions of the San Jose Municipal Code and
the Charter of the City of San Jose. It may make and enforce rules and regulations for
the administration, management, and control of the retirement system and its funds.

No member of the Retirement Board may:

• Have any interest in any investment the Board makes, or in the gain or profit
resulting from those investments; or

• Borrow funds from the system, or use the system's funds for anything other than
making current and necessary payments authorized by the Board; or

•Become an indorser, surety, or obligor on investments made by [he (3oard.

(S1MC 3.28.730)

The Retirement Board may retain professional investment advisors as needed to assist
them in setting investment policies for the retirement fund. (S1MC 3.28370)

The Retirement Board must keep all necessary records for the system, including:

' •Your contributions;
• The members' total contributions;
• The City's accumulated contributions;

' •All the money in the system;
• The investment and distribution of the money in the system.

(SJMC 3.28.120)
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ACTUARIAL INVESTIGATIONS

The Retirement Board must keep data for actuarial evaluations of this system. These

are statistical calculations analyzing the soundness of this system. An actuarial

investigation of this system must be conducted at least once every five (S) years. This

investigation will result in a report that Includes:

• The mortality, service, and compensation experience of members and
survivors receiving benefits; and

• An acNarial evaluation of the system's assets and liabilities; and

• A financial statement showing the actuarial valuation of the system's assets and

liabilities; and

• Any other information relevant to the system.

(SjMC 328.170)

CREDITING Of INTEREST
Periodically the Retirement Board will also determine the rate of interest being

credited to your contributions to the retirement fund (S1MC 3.28.160). The Board
will credit all contributions in the retirement fund, both your contributions and the
City's contributions, with interest at the current regular interest rate compounded
each June 30 and De<em6er 37. (SJMC 328120)

62 9/90



System Management

RETIREMENT BOARD'S ANNUAL REPORT

The Retirement Board must submit an annual fiscal report of this system's funds for

the preceding year to [he City Council within 90 days after the end of the fiscal year,

or 30 days after receipt of an audited annual fiscal report from a certified public
accounting firm. The report must:

• Contain a statement of the Board's work for that period;

•Show all receipts and disbursements;

• Show the names of ail persons receiving benefits from the retirement system,
the nature of their benefits, and the amounts paid to each;

• Show [he balance remaining in the retirement fund after the payments of
benefits.

The report may also contain recommendations for or against changes in the
retirement system.

($JMC 3.28.260)
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- Both you and the City make wna-ibutions to tha retirement system. The contri-

button rates aze the peroentages of your salary that you and the City each pay

into the retirement system. Your contributions aze made through payroll deduc-

tions. The Retirement Board sets, and from time ro time, changes the conuibufion

rates necessary to make [he retirement system acNarially sound. This ensures

tt~a[ the retirement system will have sufficient funds to provide your retirement

benefits. T'he Boazd's determination is based on actuazial studies of the reTrrement

fund's projected benefit costs and expected fund earnings. Contribution rates may

be changed after periodic actuarial reviews, which are currently performed every

two yeazs. -

The contribution ratio is the ratio between the portion of total contributions the

C1ry pays and the portion of conaibutlons you pay. The contribution rafio for the

normal costs of the plan is eight to three: for every $8.00 paid by the City, you

pay $3.00. Other contributlons, such as contributions attnbu[able to cost-of-living

adjustrnents, prior service, and health insurance, have their own conuiburion.

ranos.

[SJMC 328700-720 & 328.860)

RECORD OF CONTRIBUTIONS

Although all contributions ro Ne retiremert system aze kept rogether in the rerire-

went fwid, a record is kept of your contributions, and your contribuflons are

credited to your individual "account." Your "accumulated mnh~ibutions"

represent the rotal of all your contribuflons m the revrement system.

[SSMC 328.770]

You will receive an annual nonce documenting your retirement service credit,

your conuibuflons to the plan, and interest earned on your wntribuuons.

Ui
Qiapter 4: Corrtributions
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SOCIAL SECURITY

Ciry employees do not contribute to the Social Secu[iry system and do not receive

Social Security credit for ffieu City service. You may still be eligible forSociat

Security benefiisif you were previously employed by some other insflruuon or

company [hat did contribute to Social Security. However, ff you receive a

government pension such as one from the City of San JosE, your Social Security

benefit may bereduced. Contact your local Social Security office [o find out

whether or not you are eligible for bene£ts. -

MEDICARE

The Medicaze portion of Social Security (FICA) tz~c is withheld from payroll

checks of employees hired after Mazch 31, 1956. Please call your local Social

Security office if you have any questions concerning Medicaze benefits.

TAX TREATMENT OF CONTRIBUTIONS

Stazting in April 1987, your contributlons to the retirement system are paid with

pre-tax dollars, reducing your taxable income. Prior to April 1987, your contribu-

uons were paid into the system with aftertae dollazs. Because ffiey were made

with aftertac dollazs, contributions made to the retirement System befog Apri11987

will. not be subject to additional tasauon when they aze withdrawn. If you receive

a retirement allowance, the after-tax contributions you made prior ro April 1987

are prorateA over your life expectancy as a tax-free portion of your pension.

(STMC 328.765] - -

CONTRIBUTIONS DURING MILITARY SERVICE

If you take a leave of absence without pay in order to serve in the military during

a rime of waz or naflonal emerge¢cy, or if you aze drafted in peacetime, the Ciry

will make its contriburiotvs, plus the contributions you would have been making if

you were not on leave, into the refvement system on your behalf when you tenon

to City service. The contributions made by the City will be for the time period

that you aze on leave. You must return to City employment within six (6) months

of the end of your military service to receive this benefit.

I'll

~c~-~-'

~~~ Qiapter 4: ContribWOns
Fetlerated Gry Employees' RWremail5ystan Handbook
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If you aze absent on military service, you may request a return of your contribu-
tlons. However, this would terminate your membership in the retirement system,
and neither you nor your spouse or children would have any rights under the
retirement system.

[S7MC 328.630]

CONTRIBUTIONS DURING ABSENCE DUE TO
SERVICE-CONNECTED INJURY

If you aie absent from City service due to zn injury or illness that is determined to
have arisen out of and in Ne course of your employment, and you are no[ receiv-
ing pay during your absence, you have the option of conuibuung the same amount
of contdbuuons that you would have contributed if you were working during that
period. You will then be given retirement service credit for that time. If you do
not make the retirement contributions during an absence, that tithe will still count

rowazds meeting any minimum service requirements for benefits. That time,
however, will not count towazds the calculation of your benefits. This bene&t

does not apply to pazt-ume employees. [SJMC 328.640]

TRANSFER OF CONTRIBUTIONS TO THE POLICE ff
FIRE DEPARTMENT REl'IREMENT PLAN

If you terminate your posirion that qualifies you for membership in this retirement

_system and immediately take a position that qualifies you for membership in the

Police &Fire Departrnent Retirement Plan, you may elect to ¢ansfer yoiu service

credit from this retirement system ro the Police & Fue Department Retirement

_ Plan. You must elect this option within 90 days of becoming a member of the

Police &Fire Plan.

If you elect this option, you must pay into the Police &Fire Plan an amount of

money equal to what your Police &Fire account would have been had you been a

member of the Police &Fire Plan during alt of your service in the Federated

System. You may transfer your accumulated conhibutions from lltis system to the

Police & Fue Plan to make this payment Contact the Retirement Deparnnent for

more information

[SJMC 3.36.610(D)j

j~
Q~apler 4: ContribWOnsII feGeraled Gty Fmplayecs'Reliremenl5ystem HanGbook
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WITHDRAWAL OF CONTRIBUTIONS

You may not withdraw your coniributlous from the retirement system unless your

membership in the system is terminated. Terminafion of your membership may y,

be as a result of voluntary resignation, [eimination, or death.

~" Oupter 4: Contributions
kderated Criy Employees' RNirement System Handbodc
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BENEFIT ELIGIBILITY REQUIREMENTS

You become eligible [o apply for benefits according to the following schedtile:

Benefit Minimum
age

Minimum
Service

Service Reflrement - None 30 years

(Please refer ro Chapter 7.) -

Service Retirement 55 5 yeazs
(Please refer ro Chapcer 7.)

Tf you sepaza[e from Ciry service, None 5 yeazs
you may leave your contributions on
deposit and apply for-a retirement
allowance at age 55.
(Please refer to Chapter 6.)

If you sepazate from City service and None None
meet qualifications for reciprocity, _
you can leave your conaibutions on
deposit and apply for a retirement -
allowancewhen eligible.
(Please refer ro Chapter 14J _

Service-connected Disability None - None
(Please refer to Chapter 8.)

Ndnservice-connected Disability
(Please refer to Chapter 8 J None 5 yeas

Chapter 5: Benefit Digibilily Requlremeritt ~ "

Fedemled Uty Fmployex' RelremerA System Handbook 13
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After receiving a ielirement or survivorship allowance for one year, you are

- eligible for cost-of-living adjustrnents. On April 1 of every year, your retirement

allowance or your surviwrslup allowance willbe adjusted ro reflect changes in

the Consumer Rice Index (CPn: The resulting adjustment will remain in effect

tintil Mazch 31 of the following yeaz.

No matter what the "official" cost-of-living change is, no allowance will be

increased more than 3 percent over, or decreased more than 3 percent below, [he

allowance paid during the previous yeaz (April 1 to March 31 ).

CosFOf-living Adjustment Eligbility

To receive an allowance increase or decrease on April 1, you must:

Have been receiving a retirement allowance for at least one full yeaz; or

Have been the suivivor of an active employee for at least one full yeaz; or

Have been the survivor of an eligible retiree who died at least one full yeaz

earlier. - -

If you-retire pazt way through the yeaz @eriveen April 1 and Mazch 31), your

- first retirement allowance cost-of-living adjustrnent will begin on the first day of

the month following the one yeaz anniversary of your rerirement The adjuswent

If will be prorated for the number of months remaining until the following April.

-!~ Adjustmenu occur on April 1: (See the example on page 65.)

~', ~1 If you die pazt way through the year @etween April 1 and Mazch 31), the cosF

of-living adjusbnent in your survivors' allowances) will begin on the first day of

f fi the month following the one yeaz anniversary of your death. The adjustlnent will

~ be prorated for the number of months remaining until the following April. Adjust-

ments occur on Apol 1. (See the example on page 65.)
j f

diapler 73: Costof-uvuig Adjusimentr
-~ Federelcd ory Employee5'Rdiremenl Sy5lem Ha~Gbodc
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Determination of Cost-oFLiving Adjustment.
Before each April 1, the Retirement Boazd wID detersnine the cost-of-living
increue or decrease for the previous calendar yeaz. To detem~ine the amount of
Uris adjustment, tLeBoazd will use the most current December-to-December
change in the Consumer Price Index (CPI) for All Urban Consumers in the San
Francisco-Oakland Metropolitan Area, published by the U.S. Departrnent of
Labor's Bureau of Labor Statistics.

T7tis cost-of-living increase or dectease (subject ro the 3 percent limitation) above
or below the previous yeaz's CPI, will be applied to all eligible retirement allow="-~,
ance payments for [he period beginning on April 1 and will continue through the
following.March 3L _ -

If the CPI increase exceeds 3 percent, the excess percentage will be accumulated
from~yeaz to yeaz in your "cazry-over" account (ONy percentage poinu aze
[racked in the "cazry-over" account, not actual money.) In yeazs when the CPI
increase is less than 3 percent, the Retirement Department will use your "carry-
ove~' peroentage points, if any, to raise your cost-of-living adjustrnent up to 3
percent.

[STMC 3.44.040] .

4mitaHons on Decreazes in Allowance
No cost-of-living decrease will reduce your retirement or survivorship allowance
below the amount to which you or your survivors were originally enuded.
[SJMC 3.44.080]

~~

r

{arty Over

~`~Y Oiapter 73: Cost-of-living Adjuslmen6
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2. Assume the CPI for December 1994 shows a 3.5% cos[-of-living inaease
and that the CPI for December 1995 shows a 5.5~90 costof-living increase.
The diffaeuce behveen December 1995 and December 1994 is 2%.

3. From June 10, 1995 - 7une 30, 1996, your retirement allowance wilt
remain $3,000 per month

S, 4. Starting in July 1996, the first month following one yeaz of re[iremen4 you
- will receive your fig[ cos[of-living adjustment in adtlition to your
allowa¢ce. .

5. Because you rUired alter Mazch 31, 1995, you aze eligible for a paztial
year ofcost-of-living adjustment benefits for Ne period July 1996 through
March 1997 (9/12, or 75% of the year).

2%a x .75 =1.5%
$3,000 x 1.5% (cost-of-living increase) _ $45.00
Your refuement allowance will become $3,000+.$45.0 _ $3,045.00

6. Assume the cos[-of-living increase from December 1995 to December
1996 is 4%. -

7. As of April 1, 1997, you will receive [he fiill 3% increase and 1% will be

added to your "cagy-over" account

$3,045.00 x 3%=$9135
$3,045.00 + $ 91.35 = $3,136.35
Your allowance will then be $3,13635 pes moth.

From then on, you aze eligible for the full amount of cost-of-living

increases (or decreases) that take effect each April 1. These increues

(or decreases) aze based on your original retirement allowance plus

whatever cost-of-living adjustments have been made in prior years. In

this example, your next cost-of-living adjusvnent would be made to

your new retirement allowance of $3,13635 per month.

Qwpter 13: Cost-of-living Adjushnents ~~'/
kdelaletl Gry Fmployee5' ReliremPnt System HatMbDOk
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°carry-over acwunu
Changes in the Consumer Price Index may be greater than the 3 percent increase
and decrease allowed by the Federated City Employees' Refinement System. For
this reuon, members aze allowed [o accumulate any cost-of-living percentage ~,
increases above the maximtvn 3 percent paid by the system. No actual money is
kept in the "carry-ove2' account. It is only a method to track excess percentage
points. ° ~ ~

Carry Over

The percentage points i~ your "carry-over" account; if any, will be used to make
your cost-of-living increase 3 percent in yeazs when the actual cost-of-living
index increases by less than 3 percent

For example, if the costmf-living index rose 4 percent in one yeaz, you would
receive the system's marzimum 3 percent increase, and 1 percent would be added
to your "carry-ovet' account.

Yeah ~. ~d%` ~ 3% ~= ~ 1°~a

,£

.1%u ~:.,, ~~-'
~,y..

Yeir 3 1!2% 3% - (2 112%) 1/2%
~~

Yeaz'4 2% 21@% 0% 0% ~ ~~..
~~`~'

In no cue will members have a negative balance in their "cazry-ove2' account
You cannot draw a lazger percent than. is available in your "cagy-ove2' account

(See example in Year 4.) This process is done automatically by the Retirement

Departrneni. There is no need to request deducllons from your "carry-ovet'
account -

° Chapter 13: Cost-of-llvNg Adjushner~s
Fetleratea Gty FmploYees' Re~iremerASynem Handbook
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4 CONTRIBUTIONS

Both you and the CiTy make contributions to the reticemen[ system. The contri-

bution rates are the percentages of your salazy that you and the City each pay

into [he retirement system. Your con[dbu[ions are made ttu'ougfi payroll deduc-

tions. The Retirement Boazd sets, and from time to time, changes the contribution

rates necessary to make [he re6reme~t system actuazially sound. 17~is ensures

that the revrement system will have sufficient funds to provide your retirement

benefits. The Boazd's deteaninafion is baseA on actuarial studies of the retirement

fund's projected benefit costs and expected fiord earnings. ConCdbuGon rates may

be changed after periodic actuarial reviews, which aze cuirenUy performed every

twoyears.

The contribution ratio is the ratio between the portion of total contributions the

City pays x~d the portion of wntdbutions you pay. The contribution ratlo for the

normal costs of [he plan is eight to three: for every $8.00 paid by tk~e City, you

pay $3.00. Other contribufions, such as contributions attributable to cost-of-living

adjustments, prior service, and health insurance, have [heir own contribution

raflos.

[SJMC 328.700-720 & 328.860

/. RECORD OF CONTRIBUTIONS

Although all contributions to the retirement system aze kept together in the refire-

ment fund, a ruord is kept of your contributions, and your contribufions are

credited to your individual "account" Your "accumulated contributions"

represent the mtal of all yom' coutributious to the retirement system.

[SJMC 3.28.770]

You will receive an annual notice documenting your retirement service credit,

your conffibu[ions to the plan, and interest earned on your contributions.

Chapter 4: ConVibutions
Pedeatetl City Employees' Retirement System Handbook
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SOCIAL SECURITY

City employees do not contribute m the Social Securtty system and do not receive

Social Security credit for tk~eir Ciry service: You may still be eligible for Socia]

Security benefits if you were previously employed by some other insfimtion or

company [hat did con[dbu[e [o Social SecuriTy. However, if you receive a gov-

emment pension such as one from the City of San Jose, your Social Security

benefit may be reduced Contact your local5ocial Security office to find out

whether or not you are eligible for benefits.

MEDICARE

The Medicaze po~on of Social Security (FICA) ta~c is withheld from payroll

checks of employees hired after March 31, 1986. Please call your local Social

Security office if you have any questions concerning Medicaze benefits.

TAX TREATMENT OF CONTRIBUTIONS

Starting in April 1987, your contribufions ro the retirement system aze paid with

pre-tarz dollazs, reducing your taxable income. Prior ro April 1987, your contribu-

tions were paid into the system with aftertax dollazs. Because they were made

with aftertax dollazs, contribufions made to the retirement system before April 1987

will not be subject to additional taacation when they aze withdcawa If you receive

a retirement allowance, the after-[as comributions you made prior to April 1987

aze prorated as a [ax-free portion of your pension.

[S7MC 3.28.765] _

CONTRIBUTIONS DURING MILITARY SERVICE

If yon take a leave of absence without pay in order ro serve in the military during

a time of waz or national emergency, or if you aze drafted in peacetime, the City

will make its contributions, plus [he confributions you would have been making if

you were not on leave, into [he retirement system on your behalf when you return

to City service. The convibutions made by the City will be for the time period

that you are onJeave. You must return to City employment within six (6) months

of the end of your military service ro receive this be~ePit.

70

~_.

II~~
~~~'~-'~'~1,

iK -N~ ,

Chapter 4: Contributions

kdemtetl City Employees' Retirement System 
Handbook

i
i

i



If you aze absent on military service, you may request a return of your contribu-
F eons. However, this would terminate your membership in the retvement system,
S and neither you nor your spouse or children would have any rights under the

- retirement system.
[SJMC 328.530]

CONTRIBUTIONS DURWG ABSENCE DUE TO
~~ SERVICE—CONNECTED INJURY
t.

If you are absent from City service due to an injury or illness that is determined to
s 

~

have arisen out of and in the course of your employment, and you aze no[ receive.
~ ing pay during your absence, you have the op5on of contributing the same amount

of contributions that you would have contributed if you were working during that
`~ period. You wilt then be given retirement service credit for that time. If you do

not make the retirement contributions during an absence, that time will still count
towazds meeting any aunimum service requirements for beneFits. That time,

~ however, will no[ count towazds the calculation of your benefits. This benefit
does not apply ropart-time employees [SJMC 3.28.640]

s~ TRANSFER OF CONTRIBUTIONS TO THE POLICE 8
p:~ FIRE DEPARTMENT RETIREMENT PLAN

~ ~~ If you [emtinate your position that queliFies you for membership in this retirement

', ~ system and immediately take a position [ha[ qualifies you for membership in the

Police &Fire Department Ketirement Plan, you may elect [o transfer your service

credit from [his retirement system to the Po(ice &Fire DeparGnent Retirement

Plan. You must elect this option within 90 days of becoming a member of the

'_,~ Police &Fire Plan.

if you elect this option, you must pay into the Police &Fire Plan an amount of

money equal to what your Police &Fire account would have been had you been a

member of the Police &Fire Plan during all of your service in the Federated

S~~ System. You may transfer your acwmula[ed contzibutions from this system to the

Police & Firc Plan ro make this payment. Contact [he Retirement Department for

'— more information.

[SJMC 336.610(D)j

Chapter 4: [ontribotions
~~ FederMed Ciry Employees'ReliremeM System Handbook -
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WITHDRAWAL OF CONTRIBUTIONS

You may not withdraw your con~ibutions from the retirement system unless your

membership in the system is terminated. Terminafion of your membership may

be as a result of voluntary resignaflon, [erminaUOn, or death. ~

r
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1

1

1

Chapter 4: Contributions ,
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Jr BENEFIT ELIGIBILITY REQUIREMENTS

You become eligible [o apply for benefits according to [he following schedule:

Benefit Minimum Minimum
Age Service

Service Retirement None 30 yeazs
(Please refer to Chapter 7.)

Service Retirement 55 5 yeas
(Please refer to Chapter 7.)

If you sepazate from City service, None 5 yeazs
you may leave your contdbutlons on
deposit and apply for a retirement
allowance at age 55.
(Please refer to Chaptez 6 J

If you sepazate from City service aid None None
meet qualifications far reciprocity,
you can leave your convibutions on
deposit and apply for a retirement
allowance when eligible.
(Please refer to Chapter 14.)

Service-connected Disability None None
(Please refer to Chapter 8.)

Nonservice-connected Disability
(Please refer [o Chapter 8J None 5 years

Chapter 5: Benefit Eligibility Requlrementr
kGemteG[ily Employees'Relirement System Handbook
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7 SERVICE RETIREMENT

ELIGIBILITY REQUIREMENTS

Minimum
Service

Minimum
Age

Benefit

5 yeazs 55 Service Retvement
S7MC328.11 10(A)(1)

30 yeazs None Service Retirement
57MC 328.11 10(A)(2)

2 years 55 Service Retirement for
members who Iransfexred,

without break in service,
from Santa Claza County

Communicagons to a City

Communications classification
before April 15, 1991

S7MC 3.281110(A)(3)

Application
We suggest that you apply for your service retirement benefits two (2) months

before you plan to r0tire. You can choose [o retire on any day, but most members

choose to iefi~e at the end of a pay period to receive the full amount of their Izst

active payroll check. Contact [he Department of Refirement Services to request

that an application be mailed to you, or feel free pick one up at the Retirement

Department office.

Chapter 7: Service Retirement
FeAem~ed City Employees' Retirement System Handbook 27



We do requse copies of the following:

•Certificate of marriage, birth certificace for you and your spouse, and CAI,BN~A&

spouse's social security number, if you are married.

• Names, birth dates, and social security numbers of your namial or adopted
children 21 years of age and younger.

• Divorce decrees) from prior marriage(s), and property setflements covering ~
your retirement benefits, if you have ever been divorced.

f -

Once your application is received, your request is placed on the agenda for the J
Retirement Boazd meeting. A staff member will be assigned to assist you through \
the process and calculate your retirement benefits. The staff member will sched- = +-~'
ule an appointment to review all your benefits, fill out required paperwork, and
answer any questions you may have. We strongly encourage you to bring your
spouse or significant other with you to [he ̀Yetirement counseling° appointment.

COMPUTATION OFSERVICERETIREMENT ~~~~,'i
ALLOWANCE

The formula used to determine your monthly service retirement allowance is:

Years of Service x 2.5% x Final Compensation

[SJMC 328.1110(B))

For example, iP you leave Ci[y service with 25 years of retirement service credit
and your Final compensation was $3,000 per month, your monthly benefit would
be:

25 x 2.5%x $3,000 = $I,S75

To compute your own retirement allowance, you need [o detemu~e the final

compensation and seivice credit portions of tl~e formula. Please refer to the
glossary far detailed explanations of final compensation and service aedil.

~apter 7: Service Retirement
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Retirement Allowance Limitation
In no case will any retiree receive a retirement allowance in excess of 75% of his
or her final compensaflon. Your benefit reaches 75% of final compensation a[ 30
yeazs of service.
[SJMC 3.28.1110(B)]

RETURNING TO CITY EMPLOYMENT
AFTER SERVICE RETIREMENT

Reinstatement from Retirement to Reenter Federated City Service
Once you have received a service retti[emen[, you cannot be reemployed by [he

City ro render Federated city service unless you are reinstated from your service

LetiremenL Federated city service means City service far which you are entitled

to credit under the Federated Employees'. Retirement System [SJMC 3.28.6].0]

You may apply in writing to the Retirement Board for reinstatement In order to

be reinstated, the Boazd must find that:
t

• Based on medical and physical examination, you are not incapacitated to

perform the dufies of the position ro which you propose ro be appointed

Once reinstated:

•You may be reemployed by the City in the same manner as it employs

persons who have not been retired

• Your service retirement allowance wi(1 be cancelled

• You will again be a member of tl~e retirement system

• You will have credit in the retirement system for [he service you had prior to

your retirement

[SIMC 3.28.1160 and 328.1170]

Chapter 7: Service Retirement
Fetlerated Ciry Fmployeu' Retirement Tys1em HanGbook
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Reemployment of Service Retirees for Senrice Other than Federated
City Service
If you are reemployed by the City ro a posifion that does not qualify you for credit
in the Federated Employees' Retirement System, other than as an independent .
contractor, youe service retirement allowance will be suspended during your

reemployment. This does not apply if you aze elected or appointed to the City .
Council or any board of coavnission of the City.
[SJMC 3.28.1180]

- Chapter 7: Service Retirement
FeGemted City Fmployeu' Retirement Sys4m Handbook
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S DISABILITY RETIREMENT

If you aze disabled, a disability retirement may be granted if:

• Your disability is of permanent or extended and uncertain durafion

•Your disability occurred while you were an employee of the City and a

member of the Federated Retirement System

Your disability, due to injury or disease, tenders you physically or mentaliy

incapable of continuing to satisfactorily assume the responsibilities and

perfoa~ the duties of your position and o£ any other posifion in the same

classification of posi[io~s [o which the City may offer to transfer you.

The determination of disability is made by the Retirement Boazd on the basis of

competent medical opinion.

[SJMC 328.1210)

Situations Where Member Is Not Eligible for Disability Retirement
Benefits
You do not qualify for any type of disability retirement if:

You became disabled before you were a member of this retirement system

You become disabled after your membership in this retirement system is

temilnated or you aze no longer a City employee

You become disabled during a leave of absence from City service, unless

you aze on leave with full compensation or pay

• You become disabled due to a nonservice-connected injury or illness and

you have less than five (5) yeazs of service credit in the retirement system.

[SJMC 3.28.1420 &3281290(A)]

Qiapter 8: Disability Retirement
kderzlea City Employees' 0.Nirement System Hantlbook
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To figure out the monthly offset for the lump sum:

The offset ratio is multiplied by the monthly equivalent to determine
the amount of the monthly offset 69.70% x $606.67 = $422.84

The monthly offset amount, in this case, would be $422.84. Therefore, the
retirement allowance would be offset by $422.84 on a monthly basis unfil the
$13;940.00 total would be oHse[.

However, if you receive a Workers' Compensation lump sum settlement before
you retire, and if you are able to continue working after you receive it, no offset
will be made during the time [ha[ you were able [o work prior [n relirement.
Deducfions will Holy be made from your disability retirement allowance, not
from your regulaz salary.

If you continue to work for a period of fime, but subsequently must retire because
of your disability, the deductions will begin with your first disability retirement
allowance paymenk In the example above, there would be an offset for the full
lump sum amount if the lump sum was paid after retirement.

If a person continued to work for 20 months after receiving the lump sum, the
deductions would only be made from the first 13 months (33 months total minus
20 months worked) of disabiliry.relirement allowance payments. No more dcduo-
[ions would be made after the 13-month period.
[SJMC 3.28.1040]

Exceptions to WorkeK Compensation Offset
No offset is made for permanent disabiliTy payments if you receive a Workers'
Compensation permanent disability raring of 100%.

[SJMC 328.1040(B)(5)]

The offset shall no[ apply iC you receive Workers' Compensation benefits paid for
any injury or illness which did no[ cause or contribute to the disability for which
you received aservice-connected disability.

[328.1040(B)(6)7

Chapter 8: Disability Retirement ~~
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NONSERVICE-CONNECTED DISABILITY RETIREMENT `~~~
ALLOWANCE

To qualify for nonservice-connected disahility retirement, you must have five (5)

yeazs or more of retirement service credit.

[SJMC 328.1290]

Your montk~ly allowance will be calculated using the following formula:

Years of Service x 2.5% x Final Compensation

minus Offset, if under age 55

Before any offset for age, your base retirement allowance will be a[ least forty

percent (40%), but not more than seventy-five percent (75%), of your final com-

pansation.

Under Age 55 Offset

If you aze under 55 yeazs of age, the percentage of your final compensation (at

leas[ 40%) will be offset by one-half percent (0.5%) per yeaz for each yeaz (and/or

fracfion of years) that you are under age 55.

For example, if you were 50 yeazs of age with 40% of your final compensation,

you would receive 37.5% of your final compensation with the offset

55 - 50 = 5 yeazs 0.5% x 5 yeazs = 2.5% 40% - 2.5% = 37.5%

[SJMC 3.28.1300]

Your benefit may be reduced if you receive earnings outside City ernpdayment.

Please refer to Outsfde Earnings secROn beginning on the nest page for further

details.

Chapter 8: Disability Retirement
FeGeratea City Employees' Retirement System Handbook
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~ ~~~~ OUTSIDE EARNINGS

Reporting Requirement

t
If you receive a disability retirement prior to reaching age 55, and you subse-

`~ quendy take another job, you may no[ receive a total income in excess of the
~,,' current base salary of the position from which you retired.

F~ As a condition of receiving a morulily disability retirement a2lawance, you must
,~ - submit written statements of your total income and earnings from employment

outside City service during your disability retirement. These reports xre required
~: ~ unfit you reach age 55.

~~
Yuu have two choices of how to report your outside eaznuigs: monthly statements
with an anrmal summary or annual reporting with a copy of your income t~

.j
returns.

"' ~ Monthly Statementr and Mnual Summary
~~ 7HE ..~a0 Within 10 days after the end of each mouth, you must file a monthly statement of

~~ your total income and eaz`ungs. In addition ro the montlily reports, on or before
~~ May 1 of each year, you must file-a notarized declazationunder penalty of per-

jury of your total income and eaznings received during the preceding yeaz.
[SJMC 328.1325(B)(1)]

+~
Annual Reporting with Income Tax Returns
Instead of the monthly statements described above, you may choose to submit a

~; a single report of your annual income and copies of your federal and state income
txac returns, including your W-2 and/or 1099 forms showing your total income.

The tax remms and forms must be subautted to the Retirement Department by

i May 1 for income earned in the previous yeaz.

'' If you elect ibis option, you will also need m submit a wii[ten statement of your
a projected income and earnings by January IO[h of each year. You may file an

amended statement if [here is a change in your projected income.

`Y [SIMC 3.28.1325(B)(2)]
;i

~_

Chapter 8:_Disabiliry Retirement ~~'
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Termination of Benefits for FaiWre to File Reports

If you ful to report your income as described on the previous page, your disability ~

retsement allowance will be disconfinued until you submit the required reports. ~ ~

When you submit the reports, you will receive any allowances that have been

withheld, less any applicable deductions. ~

[SJMC 3.28.1325(D)] ~

Deductions for Earnings Outride of City EmpbymeM

If your disability retirement allowance plus your outside earttings exceed [tie

cuaent base salary of the position from which you retired, then your allowance

will be reduced ro the point where your total income equals Fha[ salary.

For example:

Current Monthly Salary of Former Position: $2,000

Retirement Allowance: - R00

Macimum Outside Eaznings $1,200

In this example, if your outside eaznings (as reported monthly or the monthly

average from your annual p[ojection if reported annually) are less than $1,200,

then [tie full retirement allowance will be paid. However, if outside earnings aze

more [hzn $1,20Q Then the retirement allowance wID be reduced. If, for example,

you earn $1,500 in a given month, your allowance will be reduced as follows:

Outside Earnings: $1,500

Maximum Outside Earnings: - 1 2 0

Offset $ 300

In dtis example, the retirement allowance will be reduced by $300,

from $800 to $500.

If your outside income itself exceeds tt~e current base salary of the position from

which you retired, [hen you will slill receive a check for $1. You will also main-

tai~ benefits such as medical, dental, and life insurance.

Chapter 8: Disability Retirement
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If for any reason your allowance should have been offset and it was not, you aze
responsible for making up the overpayment. Any excess amount may be deducted
from future allowance payments or may be collected from you directly.

Once you reach age 55, tivs offset is no longer applicable. At such lime, you may
receive your full disabiliTy retirement allowance without deducfions for outside
employment

[SJMC 3.28.1330]

Note: If you are subject to a Workers' Compensation offset, the re7iremeni allow-
ance used in the a6we calculation will be the amount of your retirement allaw-
ance before the offset.

REEMPLOYMENT OF DISABILITY
RETIREES (ALTERNATE EMPLOYMENT)

Altema[e Employment (Reemployment) is a voluntary program designed to

provide disabled Ciry retirees vrith an opportunity to continue to work for the City

in positions other than [hose for which they aze incapacitated. You may paztici-

pate in this program if:

• You have been gean[ed a disabiliTy retirement

• You elect in writing the opportuniTy £or reemployment

• You and the City agree, subject [o civil service rules, regulations and

requuemen[s of the City, that you be reemployed in any position other thazi

the position you held at retirement

•Based on medical and physical examination, you aze not incapacitated for

performance of [he doves of [he posifion to which youmay be appointed

If you are reemployed, you will conUrme in disability retirement, but you will be

reinstated to membership in the system and regain credit for those yeazs of service

you had prior [o your disability reti[emen[.

[SJMC 328.1441, 3281442 & 3.28.1444]

Chapter 8: Disability Reliremem 4~
Fedeatee Gty Emvloyees' aetiremem System HanObook
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Reemployment Disability Allowance
The reemployment program offers you the opportunity to eazn the same compeo-

safion as the position you were in prior ro your disability. Assume the salary of

your position prior to disability retirement was $3,000 per month, that the disabi]-

iry retirement allowance you currenfly receive is $1,400 per month, and that your

new position will pay $2,000 per month. Your pay would be:

Reemployment Salazy: $2,000
Disability Retirement Subsidy: 1 OOQ

Monthly Income: $3,000 (Same as before disability)

You continue to make contdbufions to the retirement system from your reemploy-

ment saiary wLile in the pmgrnm.

In no even[ will [he re[ireme~t system subsidy exceed the rota) retirement allow-

ance, including cost-of-living increases, to which you aze entitled due to your

disability retirement If [he pay in your new position is equal [o or more than Che

base pay of your old posiUOn, then you wi11 no[ receive any retirement allowance.

[S7MC 3.28.1443)

Disability During Reemployment (Alternate Employment)
If you again become disabled and can no longer perform the duties of your reem-
ployment position, you have two opfions

You may resign and keep your on final disabIlity retirement allowance

•You may apply for a new disability retirement within 30 days of ceasing

work in your reemployment posifion

If the Board finds that you aze disabled from your new position, your new

allowance will be based on:

Your total yeazs of service

• Your final compensation in your reemployment position at the lime you

become disabled in that position

Chapter 8: Disability Retirement

kdeateD Ory Employees' Reliremenl System Hantlbook
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• Whether or not the disability is service-connected

This new allowance supersedes your original disability ie6rement allowance.
[SJMC 3.28.14493]

Death Before Retirement from Reemployment
(Alternate Employment)
If you die after being reemployed under [he reemployment progeazn, but before

retiring from reemployment, your survivors wiR be eligible for the benefits they

would receive as survivors of an active City employee.

[S7MC 328.144913]

Retirement from Reemployment (Aitemate Employment
You may resign from $our Alternate Employment position at any ume and keep

your original disability retirement allowance, or you may continue in your Alter-

nate Employment position until:

You become pertnanenHy disabled and can no longer perform the duties of

your Alternate Employment position

• You reach age 55 and are eligible for a service retirement

After age 55 your options aze:

• You may resign aid keep your original disability refirement allowance

• You may apply [o the Retirement Boazd for a service retirement. Your

retirement allowance would be bued on your Iota! yeazs of service before

your disability, plus your Alternate Employment yeazs:

Under na circumstances wilC you be entitled to receive mare than one retiremeru

allowance.

[SJMC 3.28.1449.11-12]

Oiapter S: Disability Retirement
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REEMPLOYMENT INTO NON-FEDERATED ~~G/
POSITION

If you aze a disability retiree under age 55, you may be reemployed by [he City, ai

the Ciry's discretion, in a posifion that does not qualify for membersFtip in the

Federated Retirement System as long as you are not incapacitated for the duties of

the new position. (Some part-time posifions tie examples of non-federated

positions.) You will continue to receive your re[ircmen[ allowance, except that

you may not receive compensation in excess of the current base salary of the

position from which you retired.

Therefore, during the time you aze reemployed in a position where [he pay is less

than you were earning when retired, you wiR receive:

• The compensation of your reemployment position; plus

• A disability retirement allowance that, when added to your reemployment

position compensation, does not exceed the current base salary of ffie posi-

tion from which you retired.

[SSMC 328.1340)

REINSTATEMENT TO DUTY AFTER DISABILITY `~~~
RETIREMENT

Permanent Disability After Age SS

If at age 55 you aze still i~capaci[ated [o perform the duties of the position you

held at the lime of your disability retirement, and of any other position in [he

same classificalion of positions, you will be deemed permanently disabled. This

means that you no longer will be subject to recall to duty, and your disability

retirement allowance may not be canceled.

[SJMC 328.1400] - -

Uapter 8: Disability Retirement
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Medical Exam During Disability Retirement

'~ Once you have received a disabiliTy retirement, [he Retirement Boazd may at any

time require you to undergo a medical examination ro determine the status of your

disability.

'~ [SIMC 3.28.1370] ~~

Reinstatement to Duty

~'~ If the Retirement Board determines [hat you have become capable of performing

the duties of your position, and you are under age 55, you will be subject ro

reinstatement to duty. Once reinstated, you will again become a member of [he-

'~ system and will be entitled to credit for past service as if you had never retired.

_,~ [S7MC 328.1380 and 3281446)

`~~ Disability Retirement Allowance until Reinstatement
;;~ If the Boud determines that you are no longer disabled, you will con8nue to

receive your disability retirement allowance until the City reutstates you, or antic

• You reject an offer of reinstatement into your previous position or a

posifion in the same clasaificafion

•You refuse or fail to report to work in your previous position or a position in

the same classiScaYion when [equested to do so
,_

s ~ •You become usable [o accept reinstatement into or again become unable fo

perform the duties of your previous position, or a position in the same

`rte classification

[SJMC 3.28.1440)

~ Refusal To Accept Reinstatement

%'
If you aze receiving a disability retirement allowance, aze subsequently found to

be capable of performing the duties of your position, and aze offered reinstate-

.~~ meat, you must accept [eiusratemeut and report for duty. If you fail to do so, all

~__-. of your rights acid benefits, and your survivors' rightsa~d benefits, will be termi-

"' Hated.

~-;a [S7MC 328.1390]

e~ ~

;.„3 Chapter 8: Disability Retirement
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Failure or Refusal to Submit to Medical Examination
Sf you fail or refuse to undergo any medical exam that is required by the Retire-
ment Board while you aee receiving a disability retirement allowance, the Boazd

may terminate your allowance. If your allowance is terminated, you will m

longer have any right to reinstatement to duty, nor wiR you or any of your survi-

vors be entitled to any allowances or benefiu of this system.

However, if you apply for reinstatement of your disability reticemen[ within one

yeaz of the tem~ina[ion of your allowance, and can prove that you aze still dis-

abled, the Boazd may reinstate your disability retirement and your allowance as of

the date decided by the Boazd. _

If you die before having your disability retirement and your allowance reinstated,

your surviving spouse or surviving children may apply [o [he Refirement Boazd

for survivorship benefits or death benefits. If they can prove that your disabitiry

continued until your death, [he Boazd may grant [hem survivorship or death

benef is to which they would have been enfitied if your disability retlrement had

not been terminated. They must apply foi these bene5ts within one year from

the date the Board terminated your disability retirement. No survivorship

allowances or death benefits will be granted [o anyone unless an app(icaeon is

made within [his one-year period.

[SSMC 328.1410]

Chapter 8: Disability Retirement
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MEDICAL AND DENTAL
BENEFITS

This chapter describes medical and dental benefits for service and disability

retirees and [heir survivors. II also describes [he eligibility requirements for

survivors of members who died prior to reflrement.

`~~E% MEDICAL BENEFITS

Medical Insurance Coverage for Retirees
You may be entiNed to medical insurance coverage after retirement if you meet

the following qualifications:

• You aze retired for service or disability

• You aze entitled to credit for 15 or more yeazs of service or you receive an

allowance that is equal ro at least 37.5% of your final compensation

• You apply for medical insurance coverage a[ the time of your repremen[ and

agree to pay any applicable premiums

Note: If you have a disability retirement that is being offset due to Workers'

Compensation benefits, the allowance used to determine if you meet the 37.5%

minimum is your retirement allowance before the offset.

[SING 328.1950(A) and 328.1970(A)]

• ~ Medical Insurance Coverage for Spouse
~~ Your spouse is eligible for medical insurance only if you were married to that

spouse at [he time of your retirement.

[SJMC 3.28.1970(C)j

Chapter 11: Metliol and Denlal BenefiB
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Medical Insurance (overage for Survivors
Your surviving spouse or c}uldren may be eligible for medical insurance coverage
if the follovring qualifications are met:

• You died before retiring, or were retired for service or disability

• At tt~e time of your death, you were entitled to credit for 15 or more years of
service or were receiving an allowance [hat is equal to at least 37.5% of
your final compensation

• Your survivor receives a monthly survivorship allowance due to death
during your employment with the City or after retirement

• At the time of your death, you and your survivor were enrolled in one of the
City sponsored medical insurance plans

• Your survivor applies ro wn6nue medical insurance coverage at the time of
your death

• Your surviwr ag~ees to pay any applicable premiums for this coverage

Nate: !f, pt the time of your death, you were receiving a disability retirement that
was being offset due to Workers' Compensation benefits, the allowance used m
determine i(you meet the 37.5% minimum is your mtirement allowance before the
offse7.

[S7MC 328.1960 and 3251970(B)]

Single Coverage Only for Surviving Spouse
Generally, a surviving spouse is eligible only for single coverage. However, if
you have at least one surviving child, or if your spouse has a[ Least one unmanied
minor child, and the child was enrolled in a medical insurance plan sponsored by
the City at the 6me of your death, [hen your surviving spouse will be eligible for
family coverage.
[SJMC 3.25.1970(C)]

56
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Medical Insurance Premiums
The retirement system pays 100% of the premium for the lowest cost plan avail-
able roactive City employees. If you or your survivors select a pian other than
the lowest cos[ plan, then you or your survivors must pay the difference between

tk~e premium for the selected plan and the lowest cost plan. Premium payments
aze deducted from your (or your survivor's) retirement allowance.

[SJMC 3.28.19A0]

~j~~~~ DENTAL BENEFITS

Dental Insurance for Retirees
You may be entitled to dental insurance coverage after refsement if you meet the
following qualifications:

Yoa reRre directly from City service

• At the time of your retirement, you aze enrolled in one of the dental
~ insurance plans sponsored by the City

• You aze enfitled to credit for 5 or more yeazs of service or you receive an

allowance that is equal to at least 37.5% of your final compensation

Note: Members who leave City service prior to retirement ("deferred vested"

members) are not eligible for dental insurance.

Note: If you have a disability retirement that is being oJjset due to Workers'

Compensation benefits, the allowance used to determine if you meet the 37.5%

minimum is your retirement allowance before the offset.

[S7MC 3.282000 and 3.28.2020]

Chapter 7 i s Medlal and Dental Benefits
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Dental Insurance Coverage for Survivors
Your surviving spouse oc children may be eligible for dental insurance coverage if
they meet the following requiremenu:

• You died before retiring, or were retired for service or disability

• At the time of your death, you were entitled to credit for 5 or more yeazs of
service or were receiving an allowance that is equal to a[ least 37.5% of
your final compensation

•Your survivor receives a monthly survivorship allowance due to death
during your employment with the City or after retirement duecfly from
active City service

• At [he rime of your death, you and your survivor were enrolled in one of the
City sponsored dental insurance plans

Note: [f, at the time of your death, you were receiving ¢disability rerirement iha[
was being ajfset due to Workers' Compensation beneaits, the allowance used to
determine if you meet the 37.5%minimum is your retimment allowance before the
offset.

[SJMC 3.28.2010 and 3.282020(B)]

Dental Insurance Premiums
The Reflrement System pays ] 00%o of [he dental insurance premiums.
(SJMC 3.282030]

Chapter 77: Medical and Dental Benefits
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Z SURVIVING CHILD'S SCHOOL
i n~ ~ ~i~in w~~~

Upon your death, your eligible minor children may receive a survivorship allow-
anceuntil they reach the age of 18 as described in the applicable chapters of this

~~ Handbook. After age 18, your surviving children may still be eligible to receive

an allowance if they meet the following condifions:

~~ •Must have reached the age of 18

a ~-~z -sip
• Must not have reached the age of 22

i

'r; • Mus[ be untnaaied

• Must be a full-time student at a qualifying educational insfitution

[SJMC 328.1750(B))

Definition of Full-TSme Student
Ej The student must be enrolled in a junior college, college, oc university in a day of
fi evening noncoxrespoudence course that is at least 13 weeks long and is full-time

s. under the school's slandazds and practices for day sNdcnts. The student may also

qualify if enrolled in any other educational instiNtion in a day or evening

H' nonconespondence course that is at least 13 weeks long and is full-time under the

School's sfandazds and practices for day students with scheduled attendance of at

least 20 hours per week.

The 13 week requirement refers to the entire course of study and not a semester,

quartet' or summer school session. For example, atwo-yeaz junior college course
li qualifies even though any particular session lasts less than 13 weeks.

A studenC will not be considered afull-time sNdent if he or she is paid by his oc

her employer for attending an educational ins[iN[ion if requved by the employer

or at the employer's request
[S7MC 3.28.1750(C) and 3.28.1750(D)]

Chapter 12: Surviving ChilBS School Allowanm
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~ ~ ~ COST-OF-LIVING ADJUSTMENTS
R
~ After receiving a retirement or survivorship allowance for one yeaz, you are

- eligible for cost-of-living adjustments On April 1 of every year, your retirement

' allowance or your survivorsMp allowance will be adjusted ro reflect changes in

Z tt~e Consumer Price Index (CPI). The resultlng adjustment wIll remain in effect

until Mazch 31 of the following yeaz.
c

t No matter what [he ̀bf6cial° cos[-of-living change is, no allowance will be

increased more than 3 percent over, or decreased more than 3 percent below, the

allowance paid dicing the previous yeaz (April I to Mazch 31).

a

Cost-Of-Living Adjustment Eligibility
To receive an allowance increase or decrease on April 1, you must

•Have been receiving a retlrement allowance for at least one full yeaz; or

4; •Have been the survivor of an active employee for at least one full yeaz; or

4~ •Have been the survivor of an eligible retiree who died at least one full yeaz

eazlier.

r If you retire part way through [he year (between April 1 and March 31), your

f~ fast rericement allowance cost-of-living adjustment will begin on the fast day of

[he month following the one yeaz~ anniversary of your retirement The adjustment

- wiIl be prorated for the number of months remaining und! [he following April.

~; Adjustments occur on Apol 1. (See [he example on page 65.)

- If you die pazY way through [he yeaz (between April 1 and March 31), [he cost-

j{ of-living adjusvnent in your survivors' allowances) will begin on the first day of

the month following the one yeaz anniversary of your death. The adjustment will
f' be prorated for the number of months remaining until the following April. Adjust-

n ments occur nn April 1. (See the example on page 65 J

`_
Chapter 73:Cost-ot-Living Adjustments ~~"
kAealed City Employees' Retiremem Sy51em Hantlbaok 
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Determination of Costrof-Living Adjustment
Before each April I, the Retirement Boazd will deteanine the cost-of-living
increase or decrease for the previous calendaz yeaz. To determuie the amountof
this adjustment, the Boazd will use the most current Decemberro-December
change in the Consumer Price Index (CPn for Al] Urban Consumers in the San

Francisco-0akland Metropolitan Area, published by the U.S. Departme~[ of

Labor's Bureau of Labor Stafistics

This cost-of-living adjustment (subject to the 3 percent limitation) above or below

the previous year's CPI, will be applied to all eligible reficement allowance

payments for the period begitming on April 1 and will con[irme through [he — ̀  ~~'

following Mazc6 31.

If the CPI increase exceeds 3 percent, the excess percentage will be accumulated

from year to yeaz in your °cazry-over" account. (Only percentage points are

tracked in [he "carty-over" account, no[ actual money.) In yeazs when the CPI /~~Q,

increase is less than 3 percent, the Retirement Department wIll use your "cazry- ~LjI:
over" percentage points, if any, to raise your cost-of-living adjustment up to 3 ~~
percent. ~ ~

[SJMC 3.44.0407 Carry Over

Limitations on Decreases in Allowance

No cost-of-living decrease will reduce your retirement or survivorship allowance

below [he amount ro which you or your survivors were originally entitled.

[SJMC 3.44.080]

Chapter 13: Cos[-of-Living AdJunmenis
64 ktlemted Cily Employees' RMiremenl System HanAbook
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l Example of Costrof-Living Calculation

1. You retire on June 10, 1997. For the purposes of this example, assume
p your retirement allowance is $3,000 per month.

R 2. Assume [he CPI for December 1996 shows a 3.5%cost-of-living increase
and that the CPI foc December 1997 shows a 5.5%a cost-of-living increase.

~ The difference between December 1997 and December 1996 is 2%.

°• 1? 3. From Jane 1Q 1997 - lont 30; 1998, your cetirament allowance will
remain $3,000 per month.

}
r

4. Starting in 7uly 1998, the first month following one yeaz of retirement, you
will eeceiv0 yow fixsteost-of-living adjnstrnent in addition [o your
allowance.

5. Because you retired after Mazch 31, 1997, you are eligible for a partial
yeaz of cosbof-living adjustment 6eneFts for the period July 1998 through

7 Mazch 1999 (9/12, or 75% of the yeaz).
y

3.' 2% x .75 = I.5%z..
$3,000 x 1.5°k (cast-of-living increase) _. $45.00

'- Your retirement allowance will buome $3,000 + $45.00 = $3,045.00

k 6. Assume the coshof-living increase from Duem6cr 1997 to December
~. ~' 1998 is 4%.~`!

7. As of April 1, 1999, you will receive the full 3Mo increase and 1%will be
added to your "cazry-over" account.

k
$3,045.00 x 3%=$9]35

r $3,045.00 +$ 9135 = $3,136.35
Your allowance will then be $3,13635 per month.

h f.r

ri ~~

1i

g From [hen on, you aze eligible for the full amount of cost-of-living

!~ increases (or decreases) [hat take effect each April 1. These increases

(or decreases) are based on your odgival retirement allowance plus

g whatever cost-of-living adjustments have been made iu prior years. In

~ this example, your next cost-of-living adjustment would be made to

your new retirement aIlowance of $3,13635 per month.

y

~apter 7 3: Cos4ot-Living Adjustments ~~
kaea~etl Oty Employee' Reliremem Tynem Hantlbook
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`Carry-OVeY'ACCOUntr
Changes in the Consumer Price Index may be greater than the 3 percent increase

and decrease allowed by the Federated City Employees' Retirement System. For

this reason, members aze allowed to accumulate any cost-of-living percentage p~0-~
increases above the maximum 3 percent paid by the system. No acNal money is O/A'
kept in the "carry-over" account. It is only a method to track excess percentage

points. Carry Over

The percentage points in your "cazry-over" account, if any, will be used [o make

your cost-of-living increase 3 percent in yeazs when the actual cost-of-living
index increases by less than 3 percent.

For example, if the cos[-of-living index rose 4 percent in one yeaz, you would

receive the system's maacunum 3 percent increase, and 1 percent would be added

m your "cazry-over" account.

Index Plan Add to "Carry-oveY' `'
Increase Pays "Carry-oveY' Account Balance -`

Yeaz 1 4% 3% 1% 1% _ ,.

Year 2 5% 3% 2% 3%

Yeaz 3 12% 3% (2 1/2%) - 1/2%

Yeaz4 2% 21/2% 0% 0%a

In no case will members have a negative balance in rhea "cazry-ove2' account.
You cannot draw a lazger percent than is available in your "cazry-over" account.

(See example in Year 4 J This process is done automatically by the Retirement

DepaRmenL There is no need to request deducfions from your °carry-over"

account.

° Chapter 13: Cost-of~living Adjustments
k0ernleG City Employees' RMirement System Hantlbook
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There are two types of disability retirements:

Service-Connected Disability
Your disability is considered service-connected if it results from injury or disease
arising out of and in the course of City employment white a member of the Retire-
men[ System.
[S7MC 3.281210(C)]

Nonservice-Connected Disability
Your disability is nonservice-coemected if i[ is not job related.
[SJMC 328.1210(B)]

DISABILITY RETIREMENT BENEFIT CHART

Retirement Type Minimum
Service

Benefit

Service-connected ~ None 2.5% of Gnal com-
Disability pensafion foc each
(SJMC 3.28.1280) year of service, but

not less ehan 40% noc
more than 75% of

£nal compensation.

Nonservice-connected 5 yeazs Same formula as

Disability above. If under age

[S7MC 328.1290] 55, subtract 0.5%for

each year between

age at retirement and

age 55.

~~y Chapter 8: Disability Retirement
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~~

w~~
Members Are Not Eligible to Receive Both Service and Disability

~' Retirement Benefits
In no case may you receive both service retirement and disability retirement
benefits.

Fi [SJMC 328.1360]

Disability Allowance Versus ContNbutions
"~ '. Your disability benefits are not restricted to the amount of your contributions.
~~ However, the amount that you have received as a disability allowance will be

deducted from your accumulated contributions. This provision may be important

C ~ if you oc your estate at some point becomes eligible for a return of your con[ribu-

'} h

tions.

[SJMC 328.1430]

Application
If you ue eligible for a disability retirement, [he Retirement Boazd may in some

cases grant you a disability retirement without any request or application being

made. An applicafion for a disability retirement may be made by:

You.

• Someone authorized to apply for you on your behalf

• The head of your department

• The City Manager

• The Retirement Board

[SING 3.28.1220 & 1230]

~, It rakes approximately four (4) to feve (5) months to process a disability retirement

oppltcation. If you aze disabled, the sooner you submit an application, the sooner

'~' ~ [he Retirement Board will be able to make a decision. You should submit your

$ i. own doctor's medicalreport(s) along with [he applicafion.

t'

Y~' ~Q~✓/

Chapter 8: Disability Retirement
~ ~ kAeratetl City Employee' Retirement System Handbook
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75me Limits for Disability Retirements
The Retirement Boazd may only grant a disability retirement during one.of the,
following time frames: ~NU.iT r..~~ -(e+ 5~(LwJ~n W nn.ot~ krh.,na.1~~41-~

/~Z
• While you aze still C` cfiployed by the City and a member of the Retirement

System

• Within four (4) months of disconfirming City service - i~~ ~.( A,,.~ .af n ~ ~ vs ,

•During the con6nua~ce of your disa6iGty, if it confinues after you have

stopped working_G~~w.Ita~.e ~.~~aAn~Fln~, ew_tr~.... brc~r~,d F.UF, h,~.-C,J~,,1+Nt, ca-l~r-,

[SJMC 328.1240]

H~.~ os( Lol ~-(~/~CA 1~p-0.620

nit 4 ~.~.

Pal w1- ~I.Y.~-~ ~.~.-lc o-w din ~~, sip-hU~ G.~d ar,~rv(-~a.w

~ a.tce.+.w da}[ ~'UM tu+~"7,~G r-ta K~U~~,~y,~;G rz..~.f~

A CQq n.C_A nr<.ee,vF ~ .~d ~ C(un ~ ~ ~sc(C f-o wi'~

~apter 8: Disa6i0ty Retirement
r ~, ~ , ~,S~~U ~~r f~~,~,P ~ p ~, e~t~j Federa~M City Employees' Retirement Synem Handbook
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.gin. .r ~f?~n K ~ '~... ' o'~~,`l. ..

Summary of the Disability Retirement Process
! x:

Step 1: You submit a retirement applicalibn to the Retirement Department.
G You should include copies of your own doctor's medical reports, if any

`~ Step 2:
~`

17fe Retirement Department sends a letter to you and your Depart-
ment Head advising you of [he approximate Board hearing date and

~ '~ the name of the assigned Retirement Depaz[men[ staff member.

}~ Step 3: The Retirement Department sends a letter [o Risk Management
- %' requesting copies of medical records relating to tLe basis for a

disability retiremeul (If your application is for a nonservicecomected
F. _ disability, the request for medicai reco[ds is sent [o Employee Health

Services.)

~~ Step A: The Retirement Deparhnen[ sends a copy of your applicafiou and ,~^~

u {_.! medical records ro the Retirement Boazd's Medicel Di[ector.

;: Step 5: Medical examinations aze scheduled at the diaeretion of We Retire-
y ment Boazd's Medical D~ector:

ei
Step 6: When [he report from the Relirement Medical Director is received, *~

e ~ the Retirement Depaz[men[ sends the list of any work res[ricfions to

~~~
your department cequestioga determinafion if modified duty is

I available.

'.~
p;

Step 7: If you qualify for Reemployment (Alternate Employment), the ^~'
Retirement Department sends the Medical Direcror's list of work 1~~~;.
restrictions and a work application ro Humau Resources to determine
if [here aze suitable positions available.

i s'
Step 8: When all reports and memos are received, the Retirement Department ~-

places your application on the Retvement Board's agenda.

~' _ Step 9: Prior to the Reficement Board agenda date, a Disability Hearing is held
3°': by the Disability Retirement Herring Committee to provide a -

~'~ rewmmcndtion ro the Board.

ra - Step 10: The applicant meets with the Retirement Department staff member to -
answer questions and to fill out necessary forms. We strongly encour

"~ age you to bring your spouse or significant other to this meeting.

rv~ Step ll: The Re[i~ement Board hears the application at the Board meeting. '~
~ ~'. If your disability application is approved by the Boazd, your -~

--~ re[iremeu[ is normally effective on that day.

~ — ~;~~ .., ;s' . e;~~

Chapter 8: disability Retirement
ktleated City Employee' Retirement System Handbook
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Medical Examination
After you complete your disability retirement applicaflon, a copy of it and copies
of medical reports submitted by you or received from Risk Management or '~ ' ~'„r
Employee Health Services will be sent to the Reflrement Boazd's Medical Duec
tor. You may be sent to independent doctors for evaluation of your condition to
determine whether you are disabled. t,~~ ~:"`

Afrer this evaluafion, the Medical Director will review your application and your

own doctor's reports) together with [he independent doctors' medical reports.

The Medical Duector will then submit a report ro the Retirement Boazd in order

to assist them in their decision as[o whether or not you aze disabled.

If the Boazd feels it needs addifional information ro make a decision regazding

your disability, it may request a review panel of up to three doctors from a list

submitted by the Santa Claza County Medical Society. The Board has the sole

au[hodTy to determine whether or not it needs a review panel to assist it in its

ae~;sion.

The Retirement Boazd will make the Fnal decision at the Boazd meeting as to

whether or not you aze disabled and whether or not your disability is work related.

If [he Board is satisfied that you meet the eligibility requirements, they may grant

your refirement and you may receive a disability retirement allowance. Your

retirement is usually effective as of the day of the Boazd approval.

[328.1250 - 1260]

Chapter B: Disability Retirement
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~1~`E~ WORKERS' COMPENSATION OFFSET
v~

If you receive aservice-connected disability retirement and also ceceive Workers'

Compensafion payments due to the same disability, your disability retirement
allowance wIll be reduced. The Workers' Compensation benefits that result in a
reduction of your rerirement. allowance are benefits for temporary disability,
permanent disability or vocaflonal rehabilitation.

There is a limitation on [he amount of money that can be reAuced, Under Califoo-
nia Labor Code 3751(a) an employer is permitted only a partial credit of the
Workers' Compensaflon benefit against the retirement allowance. The credit
beazs the same ratio to the Workers' Compensation Lability as the City's contribu-
fions to [he plen beazs to the total contributions.

To detemtine the amount of the credit, the offset ratio is calculated for the employee
as follows

Offset ratio -Employer contributions made during members employment
Employer and employee contributions made during the

member's employment

The offset ratio is then mulliplied by the Workers' Compensation monthly benefit
to determine the amount of the credit.

Example:

Retirement allowance = $1,000

Offset ratio = 69.70/0

Workers' Compensation awazd = $140 weekly

The monthly equivalent of the Workers' Compensation awazd is:

$140 x 52 weeks !12 months = $606.67

Chapter 8: Disability Retirement ~~
Fedemled Ciry Employees' Retimnenl Syriem Handbook
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Tn this example, [he offset would be:

$606.67 x 69.70%o (offset ra8o) _ $422.84 per month.

Retirement allowance: $1000.00

Workers offset amount - 22.4

New retirement allowance: $577.16

Amount retiree would receive from the Department of Retirement $577.16

Amount retiree is receiving from Workers Compensation: + 606.6

Total amount m retiree: $1,183.83

Maximum Offset:

The offset cannot exceed the amount that is egoivalen[ to [he member's retirement

benefit multiplied by the applicable ratio.

Workers' Compensation Offset -Lump Sum Payment

If you receive a lump sum payment from Workers' Compensation rather than

weekly payments, tkus system will divide your lump sum (excluding payments for

medical treatment) over the number of months it covers and make monthly

deducfions from your retirement allowance.

If, for example, after you retire, you receive a lump Sum payment of $20,000 and

you would have ieceived $140 per week ($606.67 per month) if you had been

paid in periodic payments, [hen your $20,000 would be divided by $606.67 per

month to determine the number of months for which there would be an offset of

your disability retirement allowance:

$20,000 / 606.67 = 33 months

Example:

Workers Compensation lump sum award $20,000

Offset ratio 69.70%

Retirement allowance $1,000

Total offset would be $20,000 X 69.70% _ $13,940.00

Chapter 8: Disability RMlrement
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,;:$,'~,~,,~r~~ INTRODUCTION

Ttus handbookhasbeeuprepazed to infocmyou ofthebenefits availableunder the

Federated CityEmployees'Retirement System.7Le ciurentplanbecameeffecHve on

July 1,1975, andit wvers allfull-timeand some qualifiedpart-timeemployees. (There

is a separate retizementplan forpublic safetyofficers.) Itpiovides employees ofthe

City of SanJosB withbenefits uponrefirement andmayprovidebenefits to survivors

_ after death.

You maybe entitledto someor all of the followingretirementbenefits:

Monthlypayments for therest ofyour life

~ Monthtypaymenis foryoursurviviug spouse

~ Monthlypayments to yaursurviving clvldcenuntil age l8>or22iftheyazefull-

timestudemts

~ Monihlypayments forlife ifyoubecometotallydisabled

~ Lump sumpaymentto }roar survivors oz to your estate

~ Medicalbenefits

~ Dentalbenefits

~ Retum ofyourconhibutions ifyouleave Cityemploymentwiihoutreriring

Complete details ofthere[irement system ca¢be found in Chapters 328, 3.43, and

3.44 ofthe Saa Jose Municipal Code. Thishandbookis asummaryofthose chapters

ofthe Code. Code references aze made at the endofappiopriate passages. TF

THERE IS ANY DISCREPANCY OR CONFUSION BETWEEN THE IN-
FORMATION IN THIS HANDBOOKAND TFfE INFORMATION IN THE

CODE, THE CODE WILL PREVAII.,

Fede[ated City Hmp(oyees' @etirement System Hmd600k 200



Yourretirementbenefits aze subjectto the meet and conferprocessvndec theMeyers-Milian-Brown 
Act, w}uch

requires employers to meet with employees to confer about cliauges inwages, hours, orteims and c
onditions of

unployment Proposedchanges inretirementbenefits are discussed du[ingaegotiationsbehveenCit
yrepresen-

tatives andrepresentatives oftherecognized employeebazgainingorganizations.

Pleasecontact the Retirement Staffifyou have any quesfions regardingyourretirement ben
efits. We aze hereto

help!TheRetiiement Staffis located at:

DEPARTMENT OF RETIItEMENT SERVICES

777 North FSrst Street, Suite 750

San Jose, California 95112

(408) 277-5137
(800)732-6477

Pedecated City 8mpioyees' Retirement System Nand600k 2000
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r_,,x~v,~;:~ MEMBERSHIP

ELIGIBLE EMPLOYEES

As soon as youbecome a fiill-time Cityemployee, you aze automaficalty amemberof

theretirement system. Newmembers must Sll outabeneficiarydesig~ation foim.

INELIGIBLE EMPLOYEES

The followingclasses of employees azenot qualified formembership intheretiremeut

~~~

~, Mayor

~ City Council members

~ Elected or appointedmem6cxs ofany City boazd or couunission

~ Activelyemployed, cucrentmembers of anyotherxetirementorpension system
supportedbyany federal, state or local govemmeut or government agency

~ Persons employed to perform services required because ofanemergency

~ Persons employedinreliefor anti-poveriyprogratus

~ Police and PireSghtarecrnits

~ Temporazyemployees

- ~ Conhact employees

~ Uolunteerworkees

~ Emergencyappointees in timeofwazaruationalemergency

~ Persons kdred aspart-timeemployees on or after 7uly 1, 1975

~ Persons covecedbylhePolice&FireDepariment Retirement Plan

[S7MC 328.460 - 560, 328.620]

Federated City 8mployees' Retirement System Havdbook 2000
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SPECIAL. MEMBERSHIP QUALIFICATIONS

Former Chapter 3.24 Members

Theretirement systembefore July 1,1975, is called the Chapter 3.24 system. If}rou

were amemberofthe Chapter 3.24 system, you wuld have become a member ofUvs,

the Chapter 328 system, in anwnberofways:

~ Ifyou wereaCity employee andamember ofihe old Chapter324 retirement
system on June 30,1975, and were stillemployed inyovrsazneposition on July
1,1975, }rou automaticallybecame amember of tivs Chapter 3.28 system on
July 1,1975. [SJMC 328.1150] _

~ Ifyou refired udder Chapter324 andwere reinstated into (,Styservice after
Suly 1,1975, your Chapter 3.24retirement allowance andbenefits were
canceled, andyoubecameamember ofthis system. [SING 328.410, 420)

~ Ifyou left City service, ietainedmembership intUe Chapter 3.24 system after
June 30, 1975, and then reentered Cityservice, }rou became amember of the
Chapter 3.28 system, and yourmembership i¢ihe Chapter 3.24 system was
automaticallytemtivated

[SJMC 3.28.430]

Once you becameamember ofUils system,alla£your rights under the Chapter 3.24

system were teaninated, andyouwereprovidedwith therights andbenefits ofthis

Chapter 3.28 system.
(SSMC 3.28.400) -

Farmer Employees of CiTy Health Department or Communicatlons Division

Ifyou are employedinthe communications divisionorwere an employee ofthe City

AealthDepartment as of July 1,1968, specialprovisions mayapply. Please contact the

Reti~ementDepartrnent&rmore information. -

Part-timeEmployees

Part-lime employees aze eligible to jointheretirement system only under the following

conditlons:

. ~ Ifyouwese originallyhired as afull-time employee andbecameamemberof
the system, andlaterbwome apart-time employee withoutabreak in service.

[SJMC 3.28.560]

~ If}rouwereamember ofthe Chapter324(pre-1975)ietirement system,}rou
automaticallybecame amember oftlussystem onthedavit rook effect, Su]y 1,
1975.

JIvfC 3.28.400] -

Federated City &mployees' Re&ement System Ilavdbook 2000



~ Ifyou werenotamember ofthe Chapter324 retirement system, but you took
advantageofthe onetime option ofbecomingamemberofflvs retirement - -
systemby 5lingawrittenstatementwith iheRetirementBoardbyAugust3l,
1975 electing to do so.

TERMINATION OF MEMBERSHIP

Membership intheretiranentsystem lasts unN:

~ Deathbeforeietirement

~ Retirednent

~ Resignatioq disc6azge orlayofffinmCiTyservice -

- ~ Aleaveofabsence foundbythe RelirementBoazdto haveresulted in penna
- nentdiscontinuance ofse[vice

[S.iMC 328.570]

Persons leaving Cityservicewith at least 5 years of service credit, orpecsons who
qualify forreciprocitydescdbed inChapter 14, may electto remainmembers of the
retiiemert system. -

MEMBERS' RESPONSIBILITIES

Change of Name/Address

Act+vemembe!s must fill ont a`Reque.R forChange ofName and/or Address" (Form
190-22) whenever you or yourdependents change names or addresses, and submit the
foxmto the Human Resources Deparhnent (CityHall, Room 20'n. Retirees and former
employeeswhohavexetiiementcontributions ondeposit shonldnotifytheDeparcment
of Retirement Services in writing ofs~ch changes.

Change of StatasBeneficiaries

If anychange takes place inyourpe~sonal Iife (such as marriage, divorce, adoption,
birth ordeath inthe fanilly),be sure to provide copies ofthe appropriate documents. If
necessazy, you should also updateyourbeneficiarydesignarions attlus time. Tn caseof
divorce, youwillneedto provide acopyofthe divorce stipulation

Active employees should submitinfoimationregarding changes ofstatus andbeneficia-
riestotheHumanResourcesDepartment. Retirees and focmermembers who left their
contribufions on depositshouldnotifylheDepaztrnentofRetirement Services of any
changes. NotiScation shouldbe givenwithin 30 days ofthe event.

Federated Ctty Bmployees' Retirement Sys[em handbook 2000
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Bolh you andthe Citymake contributions to the retirement system. The contribution
ratesare the perceNages of yoursatazythat you and the City eachpayinto the

e payro uc ons. e
Retirement Boazdsets, and from timeto time, changes therates ofcontribution neces-
sazyto make theretirementsystem actuariallysound This ensures that the retirement
systemwillhave sufficient funds toprovideforyourretirementbenefits. TheBoard's
determination isbasedon actuazial studies oftheretirementfund'sprojectadbenefit -
costsandeacpectedfindeaznings, Conhiburionmtes are changed afterpe~odic
actuarial reviews. The Boazdmakes arecommendafion to the CityCouncilreguding
contriburionrates.

The contribution ratio is theratio behveenthe portion oftotal contributiocis theCity
pays andthepoitionofconhiburions youpay. The conhibutionretio forthe normal
costs oftheplanis eightto three: for every$8.00 paidbythe CiTy, youpay $3.00.
Othercontributions, such as contributions athibutable ro cost-of-living adjustments,
priorservice, andheatthinsucance, have theirownconhibutionratios.
[SING 328.700-720 & 3.28.860]

RECORD OF

Althoup~ all contributions to theretirement system arekept togetheriniheretirement
fund, a record is kept ofyourcontribulions, and your conhibutions aze credited to your
individual "accounP'. Your'°accumulated contributions"represents the total ofall
your conhibutioas to [he retirement system
[SJMC328.770]

Youwillreceive anannualnotice documenting yourretirement service credit, }roar
contributions to theplan, and interesteamedon }roar conhibutions.

Pedcrated City Employees' ReRrement System Handbook 2000



SOCIAL SECURITY

Cityemployees do not conhibute to the Socia(Securitysystem and do not receive
SocialSuuritycredit for tlieu Cityservice. Youmaysti]l be eligible forSocia(Security
bene5ts ifyou werepreviovslyemployedbysome other institution orcompanythatdid
contributeto Social Security. However, ifyou receivea govemmentpension such as
one&omthe City ofSan7ose, your5ocial Security6enefit maybe reducecL Coact
your local Social Secmityoffice to 5nd outwhetherornotyou aze eligible forbeneSts.

MEDICARE

The Medicaze portion of Social Security (FICA) tax is withheld firompayroll checks of
employe~c hi.:,d a?erMuch 31,1986. Plessz call your local Social Securityoffice if
youhave anyquestions concemingMedicazebenefits.

TAX TREATMENT OF CONTRIBUTIONS

Stetting in Apri11987, yourcontributions to the retirementplan arepaidwithpr~tarz
doltazs, reducing}rourtaeableincome. Priorto Apri11987, yourconhibufions were
paid into theplanwith after-tac dollazs. Because theywere made with after-taidollars,
contributions made to theretirement planbeforeApril 1987 wIll not be subject to
additionaltaeation whentheyazewithdrawn. Ifyoureceive arelirement allowance, the
after-tax contributions}roumade priorto Apri11987 are prorated over yourlife expect- -
ancyasata~c-free portion ofyourpension
[SJMC328965)

CONTRIBUTIONS DURING NIILITARY SERVICE

Ifyou take a leave ofabsence withoutpay, in order to seivein thermlitaryduring atime
ofwazornational emergency, orifyou aze draftedinpeacetime, the Citywilimake its
contributions, plus theconhibulions youwouldhavebeenmakingif}rouwerenot on
leave, urtotheretirement system onyourbehalfwhenyouretumto City service. The
confiburions madebytheCitywillbefor thetimeperiod that }rou aze on leave. You
mustrehunto City employment witltinsix (6) months ofthe end of}rouc militaryservice
to receive this benefit -

Ifyou are absent onmilitaryservice, youmayrequest arehunofyouc conhibutions.
However,this would teaninateyourmembership in thereti~ement system, andneither
}rounor your spouse or childrenwoutdk~ave anyrights underttie retirement s}rstem.
[SJIvfC 3.28.630]

Fedeeated City Bmployeu' Retireme¢t System Handbook 2000
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CONTRIBUTIONS DURIlVG ABSENCE DUE TO SERVICE-
CONNECTED INJURY

Ifyou are absent from Ciryservice due to aninjuryorillness that is deteaninedto have
arisen out of andinthe course ofyour employment, and you are notreceivu~gpay
during your absence, you have the oppon of conhibuting the same amount of conhibu-
tions that}rou wouldktave conhibutedifyouweieworldngduring Ihatperiod Youwill
then be given retirement service credit for that time. If you do not make the retirement
conhiburions duringanabsence, ihattimewill still counttowardsmeeling anymic~irsmm
servicerequirements forbenefits. Thattisne, however, willnot counttowazds the
catculationofyourbene5ts. ThisbeneStdoes not applytopart-timeemployees.
[SJMC 328.640]

TRANSFER OF CONTRIBUTIONS TO THE POLICE &
FIRE DEPARTMENT RETIREMENT PLAN

If}routemtinate}rourpositionthatquali5es }rou formembe~sfiip inthis retirement system
and immediatelytakeaposirionUiztqualifies }rou formembeislup inthePolice &Fire
Department RelirementPlan, youmayelect to transferyour secvicecredit from this
retiretnentplanto thePolice &FireDepazlmentRetiremen[Plan. Youmust elect this
option witliln 90 days ofbecomingamemberofthePolice&Fire Plan.

Ifyou electtlils opfioq }roumustpayinto the Police &Fire Plan an amount ofmoney
equal to what yourPofice & Fire accountwould have beenhad}rou been a member of
the Police&FirePla~during all ofyour service intheFederated System. You may
hansfer}rour accumulated contribuflons fromttus system to the Police &FirePlan to
make Uvspayment. Contact the Retirement Staffformore infoanarion.

WITHDRAWAL OF CONTRIBUTIONS

You may not withdraw }roar conhibutions 5nm the retirement system unles s }roar
membersLip inthesystemis temilnated Termination of}rourmembership maybe as a
resultofvoluntaryresignation, termivatioq ordeath.

Federated City employees' Retlreme¢t S~atem Handbook 2000
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BENEFIT ELIGIBILTTY REQUIltEMENTS

You become eligible to apply for benefits according to the following schedule:

Benefit

Service Reticemen[
(Please refer to Chapter 7.)

Service Retirement
(Please refer to Chapter 7.)

If you separate from City service,
you may leave your conhibufions
on deposit and apply for a
retirement allowance at age 55,
(Please refer to'Chapter 6.)

If you separate from CiTy service
and meet qualifications for
rec;procity, you can leave your
conhlbuNons on deposit and
apply for a retirement allowance
when eligible.
(Please refer to Chapter 14J

Service-connected Disability
(Please refer to Chaptcc 8.)

Nonservice-connected Disability.
(Please refer to Chapter 8.)

Federated City 6mployeea' Retirement System Handbook 2000

Minimum Aee MidSmum Service ~,~

None 30 years

55 S years

None ~ ~ 5 years

None None

None None

None - 5 years



S 't

~ ~~,{

d~

E"'t t37~1'~~'b~9'

d ~ fi M ~Fn✓

SEEARATION FROM CITY SERVICE
PRIOR TO RETIREMENT

OPTIONS AT TIME OF SEPARATION

Sfyousepamte from Citysecvicebefore re&ement, yotu opfions andpossiblebene5ts
depend, inpart, on}rouryeazs ofretirement service credit.

Fewer than Five (5) Years of Service

If}rouhave fewertk~an five (5) years ofservice, all ofyour conhibutions to theplan,
plus interest onyour conhibutions willbe returned to you. You do nothave the opfion
ofleavingyourcontribvrions intheretirement system. Yoii, yoursurvivor, oryour
estatewillnotbe entltledto anyotherbene5tmmder theretirementplan.
[SJMC 3:28.590] - -

Fewer than Five (S~ Years o£ Service-ReciprociTy

Youmaybe eligible to leave your contribu5ons on deposit, evenifyouhave fewer than
5ve (5)yeazs ofsexviceifyou leave Cityemploymen;but continue inpublic servicein
California Youmustmeet severalrequirements e~cplainedin Chapter l4.

bl've (5) or More Years of Service
Ifyou leave CiTy employment afterfive ormore yeazs ofservice:

~ Youmayrequestaretum ofyourcontributions.

-or-

~ You mayelectto continuemembership inHils systembyleavuigyourcontribu
tionsintheretirement fiord. Youcanthen applyforaserviceretirement allow
ancewhen}rou tum55. -

Federated City Hmployees' Retirement System Handbook 2000

1$



You must elect }roar option bynotif}?ng fhe Relirement Board in writing on aform
famished by the Retirement Deparhnent. 11tis foam must be returned no later than 90
days afterthe date notice is mailedto you.If}rouhave less than 20 years ofservice
credit and fail to submitthe electionfocm wiUiln90 days, i[ shall bedeemed anurevo-
cableelection to terminate yourmemberslup inthe system. Youwillreceivearetumof
yourcontribulions. ifyou have morethan 20 years ofsexvice credit and fail to submit the
form, iEshall be deemed auelectionto continuemembership in the system.
[S7NfC 328.590]

Termination of Membership

Ifyourmemberslvp inthe system is temilnated eitherbyyour electlon orbyfailure to
submit the election form:

~ You cease to heamember

~ Youloseall servicecredit intheretirement system

~ You lose all otUerrights and privileges under flils system, except theri~ttoa
return of }roar conhibutions

[SJMC328.590(E)]

Continuing Membership After Leaving City Service

I£, after leavingCity service, you elect [o continueyoiumemberstup inthe system by
leavingyourcontriburions intheretirementfund

~ You continue toheamember ofthe system

~ You continueto be entitledto yo~sretirement service credit

~ Youl~averights andbene5tstowlilch you oryour survivor's maybe entitled
undertheretirementsystem

[SJMC 328.590(F)]

1G
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Benefits forMembers Who Elect to Contipue Membership

Ifyou gnalifyto continuemembeislup inthe system aadelectto do so, youwill be
considered a "deferred vested"member Unless otheewise notedinthis handbook, the
benefits for "deferxedvested"members are the same as formembeiswho retire duectly
from active Cityservice. One excepfion is thzt you cannot applyfor adisabilityretir~
meat £or aninjuryor disease that occurred afteryou leave Cityservice.Also, members
who do notreticediredlyfromactive sexviceazenot eligible fordentai benefits upon
retirement. Pleasereferto the chapters on serviceretirements,medic@l and_.dental_ __ -_--"~ -- - - ~~" ~"-tienefiis, and death atterretiremeut foradescnptionofbenefits.
[SJMC328.1210], [S7MC3.282020(A)(1)]

RETURN OF CONTRIBUTIONS

Under no circumstances canyouwithdraw }rou contributions finmtheretirement system
while you azesfill a Cltyemployee and amember of the system. IIyoutemilnate City
employment,yroumayreceive aretumof}rourconlxibufions. Youwillnot, however,
receive any of the con4ibutions made by the City on your behalf.

Citycoohibutions arenot allocatedto individual accounts priorto retirement. They
cannotbewrthdcawnbyamemberuponleaving City employmentoitenninaring
memb whip in the retirement system.

Once }rou havewiihdrawn your conhiburions, all of}rourrights in the system azetenni-
natedand:

~ Youwillnotreceive anyretirementsystembenefiis

~ You willnotreceive aretirement allowance

~ Yourbeneficiazies willreceiveno benefits
[3.28.780]

Tax'IYeatment of Withdrawn Contribufious

Ifyoureceive aretum ofcontriburions, }rouhave achoice to roll overyour conhibutions
and interestto anIRA or a qualifiedretirement plan, orreceive a cash disbursement. If
youchoose a cub disbursement, wemust withhold 20°/a for Fede~(tarzes. According
to Internal Revenue Codes, you also maybe subject to a 10%penaltyfor earlywith-
drawalifyouazeunderage591/2. At yourrequest, we will withhold 2%for State
takes.

Federated Ciry Employees' Retirement System Handbook 2000
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RIGHT TO REDEPOSIT WITHDRAWN CONTRIBUTIONS
UPON RETURN TO CITY EMPLOYMENT

Tf}rouleave Cityemployment, withdravringyour conhibutionswhenyou leave,and
subsequentlyretum to Cityemployment inaFederatedposilion, youmayredeposit
}rourwitUdrawnconlribudonsinto the Retirement System. Whenyouretumto work for
the Ciry,ifyou Lavenotedonyouremploymentapplicationtktatyou area`4ek~ice",you
will receive written notiScation of this b enefit dnri nov orientation. If you do not receive
tlils notification, be sure to notify the D epazhnent of Retirement Services of your rehun
to City employment. Youmustfile awrittennotice ofyour decisionto redepositthese
funds with the SecretaryoftheRetirementBoard wittin 30 days o£the date thatthe
Retirement B oazd's written notice is mailed or p usonally delivered to you.

If }rou do not Sle the written nofice within the 30-day limit

-~ You will notbe ableto redeposit these funds into the system

~ Youwillnotreceive service credit foiyourprioremploymentwith the CiTy

To receive service credit foryourprioremployment, you mustredeposit all ofthe -
followingamounts into thereticement systemwhen}roureNrn to Cl'tyse~vice:

~ Allofthe accumulatedcontdbutions and interestthat youwithdrew

~ All oftheinterest yourconhibu5ons andinterestwould hate eame3ifiheyhad
notbeenwithdrawn, fromthe day}rou withdrew your contributions to the day
you re-enroll asaretirement systemmemba,theinterest aznountbeingbued
onthe actualrate earned byttie retirement fund wl~ileyour contributions was
withdrawn

~ Interest on the total oftheprevious lwoitemsfrom the date you againbecomea
memb er of the retirement system, until the date that Total is redepo sited into the
retirement fund.

Payment Options In Redepositing Returned Or Wiffidrawn Contributions

Ifyoudo decide to redepositthesefiands, youmaypay them back using anyofthe
following methods:

~ Sn onelwnp sumwithin 60 days of&ling}rourrequestwiththe Secretaryofthe
Retirement Board to redeposit your funds

~ In 78biweekly equaliastallments,wluchwillbe deductedfrom}rourpaycheck

Fedenred City employees' Retlremeut S}~s[em Hand6aok 2000
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~ Inapartial lump sumwithin30 days offilingyourcequestwiththe Secretary of

tt~e RetirementBoazdto redeposityour fund, thebatancebeingpaid in78

biweeklyinstallments that arededucted fromyourpaycheck

[S7MC 328.790]

Note: The amount that you can redepostt can be limited by Internal Revenue

Code requirements for qualified plans because the IRC limits the total amount of

contributions in a given year.

SPECIAL PURCHASE OF PRIOR SERVICE CREDIT

If you aze a cwrent active employee andmember of the planwhohas prior service

credit thatwas not coveredtiytheplan, youmaybe eligible to pucchaseretirement

coverage for that service credit.

[S7MC 328.2500]

T(tis includes prior service:

~ Performedimpart-timeposiHonforwhich thememberwouldhave received

serviceccedithadthe.employment beenonafull-timebasis

~ Perfoanedputsuantto theEmergencyEmployment Act (F.EA)

~ Paformedpncsuantto the Comprehensive EmploymentandTraiuingAct

(CETA)

~ Pedom~edon or afta7enuary 1,1986,pursuantto anemployment contract

withthe City

Eligibteprior service does not include service performed u an independent contractor.

EligibiliTy Requirements

~- Amembermust satisfyall ofthe following conditions:

~ The membermusthavehad membership in the Plan on November 24,1998,

and continuemembexship during auypayments forthepurchase ofthe service

credit.

~ Themembermust 8leawritten elecfion to purchase credit for eligible prior

servicewiththe SecretaryoftheRetu~ementBoard

Aederated City 8mployees' ReFlremen[ System Handbook 2000
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~ T'he membamustpaythetotal contribution rate (both Cityplus member
portions)

[SJMC3282500]

RIGHT TO REQUEST RETURN OF CONTRIBUTIONS

Evenifyou chooseto leave yourcontiibutions in theretirementfundafta leaving

rions. Youwill receive}rouraccumulated contributions plus interest earned.Thereafter,
youwitl lose anyrights that }rou, a surviving spouse, or cLildmayhavebeen entitled to
under tk~e retirement play
[S7MC 3.28.780]

However, ifyouhave elected reciprocity, you may not withdraw your contributions
as long as you are employed by a reciprocal agency. PLease refer to Chapter 14.

2n
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ELIGIBILTTY REQUIREMENTS

]yjinimmu Minimum $eneSt
Service Age

Syears 55 ServiceReticetrent
- S7MC328.1110(A)(1)

30 yeas None Service Retirenxa~t
SJMC328:1110(A)(2)

2 years 55 Se viSe[vice Retitetr~ert for
s~nbe~swhohansfeixed,
widirnrtbreakinservice,
fromSazdaClazaCounty
Coi~nications to a Qty
Coa~oications

_ classificationbefore April
15; 1991
STMC 328.1110(f~(3)

Applicafion
We suggest trial you applyfor }rovr service xetirementbenefits rivo (2)monthsbefore
youplanto retire. You can chooseto retire on anyday, but most members choos8 to
retire at the end ofapayperiod to receive tl~efullamount oftheu last acfivepayroll
check ContacttheDeparhnent of Retirement Services to request thatanapplication
be mailed to }rou, orpick an applicaTionup at theRetirement Department Office.

We do require copies ofthe followuig:

~ CertiSed copies ofyourmazriage certificate, birth certificate foryou and your
spouse, andspouse's social securitynumber, ifyouazemazried

Federated CiTy 8mployees' Aetuement System Handbook 2000

21



~ Names, birth dates; and social securitynumbets ofyour nahu'al or adopted children
2l yearsofage andyounger

~ Divorce decree(s)frompriormazriage(s), and communitypropertysettlements
coveringyoux reticementbene5ls, ifyourmazriage anNor divoice occurred during
your teuuie at the City

Once your appticationis received, yourrequestis placed on the agendafor the Retire-

berwill be assignedto assist youthrough the retirementprocess andcalculate your
retirement benefits. The staffmem6erwill schedute an appoinhnent to zeview allyour
benefits, fill outrequiredpapecwork, andanswer anyquestions }roumayhave. We -
stronglyencouregeyou tobring your spouse or significant otherwith youta the ̀Yefire-
~mentcounseling°appoinhnent

COMPUTATION OF SERVICE RETIREMENT

ALLOWANCE

The focmulausedto detetmicieyourmontlilyserviceretirementallowance is.

Years of Service x 2.5% x Final Compensation
[STMC328.11 10(B)]

For example, ifyou leave Ciryservicewith 25 yeazs ofretirement service credit and
your final compensationis $3,000 permonth, }rourmontiilybenefitwouldbe:

25 x 2.5%x $3,000 = $1,875

To compute}rour ovmretirement allowance, youneed to detemunethe service credit
and&nal compensationportions ofthe formula. Pleasereferto the glossary for detailed
explanations of service credit and Snat compensation.

Retirement Allowance Limitation

Snno case will anyretiree receive a retirement allowance in excess of 75%ofhis orher

Pederated City Hmployees' ReCuement System Haodbook2000
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Snal compensation. Youcbenefitieaches 75^/a of 5nal compensation at 30 yeazs of

service. - -

[SJMC 3.28.1110(B)]

RETURNING TO CITY EMRLOYIVIENT

AFTER SERVICE RETIl2EMENT

ems a emen ram efiremen o ee Zer e e a e tirV~i €—~~

Once youhave receivedaservice retirement, you cannot be reemployed bythe CiTy to

render Federated city service unless you aze reinstated fromyour service retirement.

Federated ciryservice means Citysecvice forwMchyou aze entitled to credit underthe

FederatedEmployee's Retirement System.[SIMC328.610]

You may app ly in writing to the Retirement B o and for reinstatement. In order to b e

reinstated, theBoazdmust 5ndt}iat:

~ Based onmedical andphysical ezawinatioq you azenot incapacitated to

perform the dudes oftheposition to which youpropose [o be appointed

Oncereinstated:

~ You maybereemployedby the Ciryinthe same manner as itemployspasons

who have not Ueenretired

~ You secviceretuement allowance will be cancelled

~ Youwillagain 6eamemberoftheretiremen[system

~ You willhave credit intheretirement system for service youhad priocto your

retirement .

[SJMC 3.28.1160 and 328.1170]

Reemployment of Service Retirees for Service Other than Federated City

Service

Ifyou azereemployedbythe Cityto apositionthat does not qualifyyou for credit inthe

Feduated City Employee's Retirement System, other than as an independent conhac-

tor, }rourservicereUrement allowancewill besuspended duringyour~eemployment.

Tlus does not applyifyou aze elected or appointed to the City Council or anyboazd or

commission of the City.

[SJMC 3.28.1180]

Federated City Employees' Re&ement System Haadhook 2000
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e Vn r x '1__ ~~ DISABILITY RETIItEMENT

Ifyou aze disabled, adisabilityre[vementmaybe granted if:

~ Your disabilityis ofpeanane¢t or extended andunceRain duratlon

~ Your disabilityoccuired while youwere an employeeofthe Cityand amemher

o f the Federated Retirement System,

~ Your disability, due to injuryor disease, renders youphysicallyormentslly

incapable ofconlinuing to satisfactorilyassumetheresponsibilities andperfoxm

the duties of}rourpositionandof anyotherpositioninthe same classificarionof

positions to whichthe Citymayofferto transfa}rou

Thedeternunaflon ofdisabilityismadebythe Retirement Boud on thebasis ofcompe-

tentmedicalopuuoa
[SJMC 328.1210]

Situations Where Member Is Not Eligible for Disability Retirement Beue6ts

Youdo not quatifyfor anytype ofdisabilityretirement if:

~ Youbecamedisabledbefore youwereamember oftlus zetirement system

~ Youbecomedisabledafter yourmembership inthis retirement system is tem~inated

or }rou aze no longer aCiry employee

~ Youbecome disabled during aleave of absence from City service, unless you aze

onleavewith fullcompensafion orpay

~ Youbecome disabled due to anoaservic~connected injuryoritlness and}rou}~a~e

less thanfive(5)years of service cceditintheretuement system

[STMC 3.28.1420 & 3.281290(A)]

Feduated City Employees' Retirement System Rzndtook 2000
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There are two types of disability retirements:

Service-Connected Disability

Yourdisabilityis considerwiservice-connected ifitresults from injuryordisease azising

out ofand in the cowseofCityemploymentwhile amemberoftheRetvementSystem.

[SJMC 3281210(C)]

Nouservice-Connected Disability

Your disabilityis nonseivice-connectedif it is ¢otjob related.

[SJMC328.1210(B)]

DISABILITY RETII2EMENT BENEFIT CIIART

_ __ _f,,.-.
Retirement Type

_ _ ______
Mtnimum Benefif
Service

Service-connected None 2.5 % of final compensation for

Disability [S7MC. 'Disability each year of service,

3.28.1280] - but not less than 40°/a nor more

than 75 % of final compensation.

Nonservice- 5 Years Hired prior to September 1

wnnected Disability ]22g:

E, Same formula as above.

~ If undAr age 55, subtract 0.5°
for each yeaz between age at
retirement and age 55.

[SJMC 3.28.1300]

Hired on/after September I.
1998:

Formula is:
~ 20% ofFinal compensative
F, plus 2% for each year of

service in excess of 6, but

less than 16
~ plus 2.5%for years of

seevice in excess of 16
less.

Federated Ciry Employees' Aeeiremevt Syscem Handbook 2000



Members Are Not Eligible to Receive Both Service and Disability Retirement

Becefits
Irmo casemayyoureceiveboth service retirement anddisabiliryretirementbenefits.

[SJMC 3.28.1360]

Disability Allowance Versus Contributions

Your disabilitybenefits are¢otrestricted to tkie aznountof}rourconhiburions. However,

the amoun4that}rouhave xeceived as a disabilityallowancewillbe deducted from your

accumulated con~ibutions. Thispmvisionmaybeunportantif}rou oryour estate at

somepoint becomes eligible foz arehunof}rour conhibutioas.

[STMC328.1430] -

Application
Ifyou aze eligible for disabilityreticement, the Retirement Boazd mayin some cases

gant yuu a disabilityretirement without anyrequest or applicationbeingmade. An

application for a disability retirement may be made by:

E You
~ Someone authorized to.apply foryou on yourbehalf

~ Thehead ofyovr department
~ The CityMaoaga
~ The Retaement Boazd

~srn~c s.as.izzo & iaso~

!t lakes approximately six (6) months to process a disability retirement applica-

tion. Tfyou aze disabled, the sooneryou submit an application, the soonerthe Retire

ment Boazd willbeable to makeadecision. You should submmtyourown doctor's

medicalrepori(s) alongwiththe application.

Time Limits for Disability Retirements

The Retirement Boardmayonlygrant adisabilityretuementduring one ofthe followu~e

timefiames:

~ While}rou azestill employedbythe City andamember ofthe Retirement System

~ Within four(4)months ofdiswntiauingCityservice

~ Duringthewntinuznceofyour disability, ifitwntiaues after}rouLave stopped.

working
[SJMC 328.1240]

Federated C1ty Employees' Retirement System Handbook 2000
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of the Disability Retirement Process

Step 1: You submit a retirement applica4on to 
the Retfrement Department.

You should include copies of yow o
wn doctots medical reports, if

azy,

Step 2: The Retirement Department sends a letter 
to you and your Department

head advising you of the apprmcimate 
Board heazing date and the

name of tk~e assignedRet¢ement De
partmentstaffmembec.

Step 3: The Retiremrnt Department sends a let
ter to Risk Management

ceques4ng copies of medical records re
lating to the injuries of your

service-connected disabiliTycetire
ment application.

If your application is for a nonserrice-
connected disabitiTy, a requesi-

formedical records is sent to Employee
 Health Services for any

records that you may have on file t
hee. However, usually medical

reports on a nonservice-connected d
isaMlity need to be submitted by

the applicanC

Step 4: - The Retirement Depazhnent sends a co
py of your applicarion and

- medical. rocords to the Rerixement Boazd
's Medica] Director.

Step 5: Medical Pxaminarions aze scheduled 
a[ the discrerion of the

Refirement Board's Medical Director.

Step 6: When the report from tkie Retiremen
t Medical Director is received, the

R~rement Depazhnent sends the list of 
any work reshicrions to your

department requesting a deteaninarion 
if modified duty is available.

Step 7: If you quality for Reemployment (A
lternate Employment), tk~e

Retirement DeparUnent sends the M
edical Director's list of work

ceshicrions to Human Resouzces to det
ermine if there aze suitable

positions available.

Step 8: When all reports and memos are 
received, the Retirement Department

places your application on the R
et¢ement Boazd's agenda.

.Step 9: The applicapt meets with the Retir
ement DepartmenT staff member to

answer questions and to fill out necwsazy 
forms. (We encourage you

to bring spouses and significant oth
crcs to this meeting,)

Step 10:. The Retirement Board heazs the app
lication at the Boazd meeting. If

your disability application is approv
ed by the Boazd, your rerirement is

Pederated City Employees' Retirement 
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Medical Examination

After you complete }rourdisabilityretiiem
entapplicatioq acopy ofit and copies ofinedicalre

ports submitted

by you or received from Risk Management 
oc Employee Health S ervices will b e sent to th

e Retirement B oazd's

Medical Director. You maybe sentto independ
ent doctors for evaluationofyourconditio

nto determine

wk~ether you aze disabled. 
-

ARa tlsss exam, the MedicalDuectorwill 
yeviewyour application and }rourown doctor'srepor[(s

) together

with the independent doctors'medical
reports. The Medical Duectorwill then submitar

eportto the Retires

meet Boazd in oxderto assist them intheir 
decision as to whether or notyou aze disabled.

Ifthe Boazd feels itneeds additional informati
on to make adecisionregardingyour disability,

 itmayrequest a

reviewpanel ofup ro three doctors from alist 
submittedbythe Santa Clara CountyMedicai

 Society. The

Boazdtizs the sole authority to determinew
hether ornot itneeds areview panelto assist i

[inits decision.

The RetirementBoudwillmake the 5na1 dec
isionattheBoazdmeeling as to whetheroznot

you azedisabled

and whether or notyour disabilityis workrelst
ed IftheBoardissafisfiedtt~atyoumeettheelig

ibilityrequire-

ments, ffieymaygrant }rourretixemem and
youmayreceive adisabilityretirementallowance. 

Yowretirement is

usually effective as ofthe dayofthe Bo
ard approval.

[328.1250 - 1260]

SERVICE-CONNECTED DISABILITY
 RETIREMENT ALLOWANCE

Yoiumontlily allowance for aservice-conn
ected disabilityrelliement is calculatedusiggthe sa

me formutaas for

a servicecetirement allowance:

Years of Servicex2.5%xFinal Compensatro
n

In any case, your base retirement allowanc
e vrillbe atleast fortypercent (40%) ofyovr 

5nti1 compensation, but

notmoiethan seventy-fiveperceut (75%)ofyouc S
nal compensatlon.

[SSMC 3.28.1280]

Your benefit maybe reduced if you rec
eive Workers' CompensaKon benefits as detail

ed below. Addi-

[iaially, it may be reduced ifyau have earnir+
gs outside City employment. Please refer t

o the Outside

Earnings section later in this chapter far f
uHher details.

W012KER5' COMPENSATION OFF
SET

Ifyoureceive aservice-connected disabilityzetir
ement and also receive Workers' Compensation pay

ments due

to the sazne disabi]iry, yovcdisabilityretiremen
t allowancewillbezeduced. The Workers'Compen

sation

Federa4d City BmpWyees' Retirement Syst
em Handbook 2000. 
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benefits that result in a reduction of }rourretirement allowance aze benefits paid fnr

temporarydisability, permanent disabilityoivocationalrehabilitation Compensationfor

attorney andmedicai fees are not subjectto the offset.

Thereisalimitation ontheamount ofyonrpensionthatcanbereduced.UnderCalifor-

nia Labor Code 3751(a), an employe can onlydeduct apaztiai credit of the Workers'

Compensalionbenefitpaid from the retirement allowance. The creditbears thesame

_..___. --*~~~«~. ~xi U •~~ e H 1' h'1'rvas the Ciry's contributions to theplanbears

to the total contribufions: This offset ratio creditis;

Offset rario=Em ]o er conMbutionsmade duriu member's em to ent -

Employer and employee contributions made during the

mem6er'semployment

The offset ratio is mullipliedbythe Workers' Compensationmonttilybenefitto deter-

minethe amount ofthe aedit apptiedto yourretirement allowance.

For example;

Ifyourretuement allowance = $1,000

Offsetrario-=69.70%

Workers' Compensation award=$606.67 monthly

($140 weekx 52 weeks/12 months) -

The offset on}rourretiremeN allowancewouldbe:

$606.67x69.70%=$422.84 per month

Retirementallowance: $1,000.00

Workers Compeasationoffsetamount: 4$( 22.6

Adjusted retirement allowance $ 577.16

Federated City Hmployees' Retirement System Hmdbook 2000



Amountretn'eewouldreceive fromthe Deparhnent ofRetuement: $ 577.16.

AmountretireeisreceivingfromWoikers Compensafion +606.67

Total avwunttnret¢ee: $1,183.83

Workers' Compensarion Offset -Lump Sum Payment

If}roureceive alump sumpayment from Workers'

n avments, the offs et ratio will b e applied to the lus

figurewillbe decreased montlily atthe ratethatwoulc
su¢thadbeenmonthlypayments as described above.

Forexample:

I£ your retirementallowance = $1, 000

Offsetrafio=69.70%

Workers' Compensationawazd= $20,000

Total Lump Sum offset wouldbe $20,000 x 69.70%=$13,940.00

The offset on }roes retirement allowance would be:

$606.67 x 69.70%= $422.84 per month for 33 months

(422.84 x 32.97 = 13,940.00)

Retirement allowance: $1,000.00
Workers Compensationoffset amount: 422.84

Adjustedretiiement allowance $ 577.16

for

Ifyoureceivea Workers' Compensationlumpsumsettlar'ientbefore youretire, and if

}rou ace able to continueworking afteryoureceive it, no offsetwill be made dwingthe

timethat}rouwere able to workpriorto retirement. Deductions will onlybe made from

}roar disability retirement allowance, not from your regulaz salary

Hyou con]inue to workfor aperiod of tune, but subsequently must retirebecause of

yourdisabiliTy, thedeductionswillbeginwithyourfustdisability:etirement allowance

payment. Inthe example above, there wouldbe anoffset forthe full lump sum aznount

ifthe lump sumwaspaid afterretirement.

If aperson continuedto work for 20 months afterreceivingyour limp sum, the deduc-

tionswould onlybemade fromthe 5rst 13 months (33 totalminus 20worked) of

disabilityretirement allowancepaymmts. No more deductions willbemade after the

13-monthperiodends.
[SJMC 3.28.1040]

Federated City Employees' Retirement System Handbook 2000
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Maximum Offset:

I¢the eventthat youreceivingboth amonthly Woikers Compeasationpayment and a

lump sum settlement, the offset cannot exceedthe amount that is equivalent to the
member'sretirementbenefit mulripliedbythe applicableraria

Exceptions to Workers' Compensation Offset

No offset is made orpem~anent i~sabili paymens~'youreceiveacvorkers'.compen=—"- — — — --- --
sationpermanent disabiliryrating of 100%.
[SJMC 3.28.1040(B)(5)]

The offset shallnot applyifyoureceiveworkers' compensalionbene5tspaidfnxany

injury orillness which did notcause orconhibute to the disabiliryforwhich youreceived

a servicaconnected disability.

32
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NONSERVICE-CONNECTED DISABILITY RETIREMENT ALLOWANCE

To qualifyfornonservic~connected disabilityretirement, youmustk~ave five (5) yeazs ormo
reofrelirement

service credit. - -

[SSMC 328.1290]

lIIRED PRIOA TO SEPTEMBER 1,1998.

~~ "I£youweie kiired"fo-fhe Ciryp~fo~epie~b~71;1998-youcmonthiyafiiowancewiii-be
-calcuiatedvsingtlie-----

followingfomuila:

Years of Service x 2.5% x final Compensation

minus Offset if under age 55

Before any offset for age, yourbase ieticement allowance will6e at least fortypercent (40°/a), but 
notmore than

seventy-five percent(75°/), ofyouc Snalcompensatioa

Under Age 55 Offset

If }rou aze under 55 yeazs of age, the percentage ofyour final compensation (at least40%) will be of
fsetby one-

hal£percent (0.5%)peryeaz for eachyeaz (and/orfracHonofyeazs)lhatyou azeander age55.

For example, ifyou were 50 yeazs of age with 40°/ of}rour Snal compensation, you would
ceceive 37.5%of

yourfinal compeasationwith the offset, [SJMC3.28.1300]

55 -50=5 years ~ 0.5%x5yeazs=2.5°/a 40%-2.5%=37.5%

Your benefit may be reduced if you receive earnings outside Ciry employment. Please refer to
 Outside-

Earningssection later in this chapter for further details.

FIRED ON ORAFZ'ER SEPTEN7BER 1 1998:

Ifyouwere hired to the City on or after September 1,1998, yourmonthly allowancewillbe calculatedusingthe

fo7lowingfommta:
- 20%xFinal Compensation,

plus 2%for eachyeaz of service in excess of6, but less than l6,

plus 2.5%fox years of service in excess of l6

(SIIdC 328.1300]

Your benefu may be reduced ifyou receive earnings outside City employment Please refer to Outside

Earnings section beginning on the naxtpageforfurtherdetails.

Pedecated City 8mployees' Rettrement System handbook 2000
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OUTSIDE EARNINGS

Reporting Requirement

Ifyou receive a disabiliryretirementpriorto reachinguge 55, a¢d you subsequently
take anotherjob, you maynot receive a total income in excess ofthe ciurentbase
salaryofthe position fromwluchyou retired

As a condition ofreceiving a monthly disability retirement allowance, you must
submitwritten statements ofyourtotalincomeand earnings from employmentoutside
City service during your disabilityretuement. These reports are requiredunfil you reach
age 55.

You havetwo choices ofhow to report your outside earnings: monthlystatements with
an annual summaryor annvalseporiing with a copyof yourincome tax reNms.

Monthly Statements and Annual Summary

within 10 days afterthe end ofeachmonth, you must file amonttily statement of}rour
total income and earnings. Iri addition to the monthlyrepor[s, on orbeforeMay 1 of
each yeaz, }roumust file a notarized declazationunderpenalty ofpajuryofyourtotal
income and earnings received duruig theprwedingyeaz.
[SJMC3.28.1325(B)(1)] -

Mnual Reporting with Income Tax Returns

Instead of the monthly statements described above, you maychooseto submit a single
report ofyonr annual income and copies of }rour federal and state income tac rehuns,
including yourW-2and/or 1099 fom~s showingyour total income. Thetax returns and
forms mustbe submitted to the Retirement Office byMay 1 forincome eamedin the
previous yeaz. -.

Ifyouelect flux opAOq }rouwill also need to submit awritten statement ofyourpro-
jectedincomeandeaxningsbyJanuaryltrthofeachyeaz. You may file an aznended
statement ifthe~e isackiange inyourprojected income.
[s.rnic s.zs. i 3zs(a)(z)~

Termination of Benefits for Failure to NSle Reports

If}rou fail to reportyourinwme as described above, yourdisabilityretirement allow-
ancewillbediscontinueduntil you submit therequiredreports. Whenyou submit the

34
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reports, }rouwill receive anyallowsnces thathave beenwitl~held,less anyapplicable
deductions.
[SSMC 328.1325(D)]

Deductions for Earnings Outside of City Employment

If your dis ability zetirement allowa¢ce plus }roar outside eamuigs exceed the current

base salary oftheposition fromwluch}rou retired, thenyour allowancewillbe reduced

to thepointwhereyourtotal income equsls that salary.

For example:

C~rsentMonthly Salary ofFoimerPosition: $2,000

Retirement Allowance: -S 800

Maxim~anOutsideFamings: $1,200

1n tMs example, if }roar outside earnings (as reportedmont}ily oithemonttily average

from your annualprojecfion ifreported annually) aze less than $1,200, thenthe full

retirement allowance willbe paid. However, if outside earnings azemore than$1,200,

thenthe retirement allowance will bereduced- If, for sample, you earn $1,500 in a

givenmontb, Your allowancewillbereduced as follows:

OutsidePamings: - ~ $1,500

Maximum OutsideEainings: 12 0

Offset: $ 300

In this example, theretirement allowancewillbereducedby $300, firm $800 to

$500.

Ifyour outside income itself~ceeds the currentbase salazyoftSeposition fromwhich

}rouretired, thenyou will Brill receiveacheck for$1. You will also maintainbenefits

such as medical, dental, andlife insurance.

If far anyreasonyour allowance shonid havebeen offset and it was not, }rouaze

responsible for maldngup the ovezpayment. Anyexcess amountmaybededucted&om

fulw~e allowance payments or may be co llected from you directly.

Once youreach age 55,tlus ofFsetisno longer applicable. At suchtime, }rou may

receive your full disability retirement allowance without deduclions for outside employ-

ment
[SJMC 328.1330
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Note: Ijyou are subject to a workers' compensation offset, the retirement al7ow-

ance used in tke above c¢Iculation wifl6e the amount ofyour retirement allow-.

ante before the offset.

REEMPLOYMENT OF DISABILITY RETIREES
(ALTERNATE EMPLOYMENT)

Alternate Employment (Reemployment) is avoluntary progam designed to provide

disabled CiTyretirees vrith anoppoRunityto wntinue to workforthe Cityinpositions

otherthan those forwlilchtheyazeincapacitated. You maypazticipate inthisprogam

You have been ganted a disability retirement

You elect in writing the opportunity for reemployment

You andthe City agee, subject ro civil servicerules, regulations and
requirements ofthe City, thatyoubereemployedin anyposition other
thantheposifion}rouheld ai retirement -

Based onmedical and physical examinadoq you aze aotincapacitated
forperformance ofthe duties ofthepositlon to whichyou maybe

appointed -

Ifyou azereemployrd, }rouwill continue in disabiliTyreti:ement, but}rouwill berein-

stated to membersMp inthe system andregain credit forthose years of serviceyouhad

priorto yovrdisabilityxefvement.

[SJMC 3.28.1441, 3.28.1442 & 328.1444)

Reemployment Disability Allowance

Theceemploymentprogramoffers youthe opportunityto eamthesamecompensafion

as the position youwere inpriar to your disabIlity. Assumethe salaryof}rourposirion

priorto disabilityretuementwas $3,000permonth, thatthe disabilityretirement allow-

ance}rou currenflyreceive is $1,400 permontty and that}rour newposirionwill pay

$2,000 per month. Yowpaywouldbe:

3G

ReemploymentSaLuy: $2,000
DisabilityRetirementSubsidy: 1 000

Monthlylnwme: - $3,000 (Same as
before disability)

Federated City employees' Retirement System Nsadboak 2000



You continueto make contributions to theretirement system fromyour reemployment

salazy while in the progam.

Irmo eventwillthereticementsysfem subsidyexceedthe totalretirementallowance,

includingcost-of-livingincreases, to wluchyou aze entitleddue toyour disabilityretire-

ment: If the payinyournew positionis equal to ormorethan thebasepayofyour old

position, then}rouwillnot receive anyretuement allowance ordisabilityretirement

- allowance.
(SJMC328.1443]

Disability During Reemployment (Alternate Employment)

Ifyou againbecome disabled and can no longerperformthe duties ofyourreemploy-

mentposition, youhave hvo options:

Youmayresignand keep your originaldisabilityretirement allowance.

Youmay applyfor a newdisabilityretirementwithin 30 days of ceasing

work in your reemployment po silion.

Ifthe Boazd finds thatyou aze disabled fromyour newposition, yournew allowance

will bebased on:

Your total years of service

Your fingl compensation in your reemployment p o sition at the time you

b ecome disabled in that posifion

Whetherornotthe disabilityis servire-connected

This new allowance supersedes}rour original disabiliryretirement allowance.

[SJMC 3.28. 1449.3]

Death Before Retirement fromReemployment (Alternate Employment)

If you die after b eing reemployed under the reemployment program, but before retiring

from reemployment, }rowsim~ivoxswillbe eligibleforthebenefits theywovldreceive as

survivors ofanacfive City employee.

[57MC 3.28.144913]
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Retirement from Reemployment (Alternate Employment)

You may resign from your Alternate Employment po sifion at any time and keep your

originaldisabilityretirementallowance, or youmaycontinueinyouLAltemateEmploy-

mentposifionw~til:

YoubecomepermanenUydisabledand canno longerperformthe dunes

o f your A Itemate Emp loyment p o sition

Youreach age 55 and aze eligible for a service retirement

Afterage 55 your options aze:

You mayresignandkeep }rouroriginal disabilityrelirement allowance

You mayapply to the Retirement Board forasecvice retirement. Your

retirement allowance woutdbe based on yourtotal years of service

beforeyourdisability,plusynur Alternate Employmentyears.

Under no circumstances will you be entitled to receive more than one retirement

allowance. [SJMC 3.28.1449.11-12J -

REEMPLOYMENT INTO NON-FEDERATED POSITION

Ifyou aze a disabiktyretiree under age 55, you may be ieemployedby the City, at the

City's discretion, in aposifionthat does not qualify formemberslup in the Federated

Retirement System as long as you azenot incapacitated for the duties ofthe new

posilion. (Somepart-timepositions ue examples ofnon-federatedpositionsJ Youwill

continue to receive yourretirement allowance, except that you maynot receive

compensation in excess of the currentbase salary oFthe position from which

you retired.

Therefore, duringthetune you azereemployed in apositionwhere the payis less than

you were eazning whenredxed, youwillreceive:

The compensation of}rour reemployment position; plus

~ Adisabilityretirement allowance that, when addedto yourieemploy

meet position compensafloa, does not exceed the cuirentbase salary of

theposition fromwluch }rouretired.

[SJMC328.1340]

iR
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REINSTATEMEjVT TO DUTY AFTER DISABILITY

RETIREMENT

Permanent Disability Atter Age 55.

Tf at age 55 }rou aze sfill incapacitatedto perform the dufies oFthe posidonyou held at

thetime of}ronr disabilityreLiiement, and ofanyotherpositionin the same classificatia

duty, and yoisdisabifityretirement allowance maynotbe

canceled.
[SJMC 3.28.1400]

Medical Exam During Disability Rerirement

Once you have received a dis ability retirement, the Retuemen[ B o azd may at any tine

requireyouto undergo amedical examivarionto dete~nvne tUe status ofyour disability.

[S7MC 3.28.1370]

Reinstatement to Duty

TftheRetirementBoazd detecminesthat }rouhavebecomecapable ofperformingthe

duties ofyour position, and you aze unde=age 55, you will be subjectto reinstatement

to duty. Once reinstated, youwill againbecome amember ofthe system andwillbe

entitled to credit£orpastserviceuif}rouktad never retired.,
[SSMC 328.1380~and 3.28.1446]

Disability Retirement Allowance until Reinstatement

Ifthe Boazd determinesthatyou aze no longs disabled, youwillcontinue to receive

your disabilityretireme~t allowance unffi the Cityceinstates you, orimriL

You reject an offer ofxeinsfatement into yourpreviousposition(s) or a

posifioninthe same classification

You refuse or fail to reportto work in yourprevious position or s
positioninthe same classificationwhen requestedto do so

~Youbecome unableto acceptreinstatement into, ox againbecome

unableto perform the duties of}rourprevious position, oraposifionin

the sameclassification
[SJMC 3.281440]
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Refusal to Accept Reinstatement

Ifyou aze receiviugadisabilityrefirement allowance, are subsequentlyfoundto be capable oFperforming t
he

duties ofyoiupositioq and are offeredreinstakement, youmust accept reinstatement and report for 
duty. If you

fail to do so, all ofyourri~ts andbenefits, and your survivors' rift andbenefits, willbetemvnated.

[SSMC328.1390]

_____~ailure_or Refus~Ltn.SBlE~hto Medical Examination

Ifyoufail orrefuseto undergo anymedical cxamthat is requuedbythe Retirement Board while you
 arereceiv-

ing a disabilityretiresnent allowance, theBoardmayteimuiate }rourallowance. Ifyour allowance is terminate
d,

youwillno longer have anyrightto restoxationto dory, norwill you or anyofyour survivors be entit
led to any

allowaucesorbenefits ofthis plan.

However, ifyou applyforreinsiatementofyour disabilityretirement within oneyeaz ofthetemtinafion 
ofyour

allowance, aeld canprove atthat time thatyou aze Brill disabled, theBoazdmayreinsiate your disabilityretir~

ment and your allowance as of the date decided bythe Boazd.

If}roudiebefore havingyourdisabilityretirement andyourallowancereinstated, your surviving spouse 
or

surviving cluldrenmayapply to the Retireme¢t Boazdfor survivorship benefits or death.benefits. Iftheycan

provethatyouL disability continued until yourdeath, theBoazdmaygrent them survivorship
 ordeathbeneSts to

whichtheywouldktavebeen entitled ifyourdisabilityretirement hadnotbeen terminated Theymust applyfor

these benefits within one year from the date the Board terminatedyour disability 
rettremeut, No

survivorship allowances or deathbenefits,willbegantedto anyoneunless applicationis madewitrtiuthis one

yearperiod.
[SJMC3.28.t410]

kn
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_.~ _L~'..,4_.Y DEATH AFTER RETIREMENT

This cktapter describesthe benefits available to your eligible survivors ifyou die after

DEATH AFTER RETIREMENT WITH LESS THAN 5
YEARS OF SERVICE CREDIT

Unless you choose an optionat allowance as described onpage 47, no monthly survi-
vorship allowances willbepaiduponyour death ifyouhave less than 5 years of
retirementservice credit. However, yourestate or designated beneficiarywillreceivea

deathbenefit if, at the time ofyour death, you have notreceived at least as much as the
total ofyourconhibutions, plus interest. Yore estate orbeneficiarywill receive the
difference behveen }roar con4ibuHons (includinginterest) andthe totalpaidto }rouby
the retirement system at the time ofyour death.
[$JMC 328.1070]

Note: Since a[ least five years of service is required for service retirements, this

provision applies primarily to disability retirees with less than five years ofservice

credit.

Special Provision for Former CounTy Communications Employees

If youbecame amember oftrus Retirement Systempriorto Apri115, 1991, pursuant to
a fraosfer of c6mmunication fiuictions firom the CovnTy of S anta Clara to the City of
San Jose andreceived aretirement underthe special provision forthese members, your
eligiblesurvivo:s willreceivethe survivoisbip allowance describedinthene#section.
This applies even if}rouhad less than5ve yeazs ofservice sincethe specialprovision
allows a service refirement with two ormore yeazs of service. Pleue refer to
Chapter 7.
[SJMC 3,28.1570(C)j
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DEATH AFTER RETIREMENT WITH MORE THAN 5

YEARS OF SERVICE CREDIT

The fallowing benefits applyif.

~ You die after youkiave retired and

~ Youwere creditedwith aUeastfive yeazs ofretirement service credit atthetime
ofyourxetirement (oryou ace an eligble fomma CountyCommunications

[S7MC

Survivorship Allowance to Surviving Spouse

Ifyou have an eligible surviving spouse at the time ofyour death, your spouse will be

eligible for amontlilyallowance untiZhe orshe dies. An eligible surviving spouse is the

person to wham youwere mazried both at the time of}mur retirement and at the time of

your death and who.survives your death. [STMC328.1560(C)]

The monthly survivorship allowance will be 1/2 ofyour retirement allowance.

(S7MC 328.1580] ~ ~.

Survivorship Allowance to Surviving Children If There Is No Surviving Spouse

~Na survivorship benefits are paid to your children if you have a surviving spouse.

If atthe time of your death, you do nothave a surviving spouse, }roar eligiUle children

willreceiveasuxvivorstup allowance untiltheyreach the ageofl8. Theymaycontinue

to be eligible unfil age 2Zif theyaze fiill-time students andmeettt~e qualifications for a

school allowance.
~ Yourcktildrenmust mee[allofthe followmgiequirements;

The child survives your death

The childis unmazried at the timeofyour death (andhas neverbeen .

mazried)

The clilld is underihe age of 18 yeazs at the time ofyour death

~ Ifthe child is adopted, the adoption was completedprioT to }roar death

[SJIdC 328.t560(B)]

4z
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Ifyouk~ave a child that is bom afteryour death, the cluldwill be entitled to benefits at

birth.
[SJMC 328.1630] -

Your eligble childreuwill receive apercenfage ofthe allowancethatwouldhavebeen
payableto your surviving spouse, iftherehadbeen one. Theallowancewillbecalcu-

]ated as follows:

One Child: 25%ofthe spousal allowance

1Wo Children 50%of spousal allowance (25%each)

Three or More Children: 75°/of spousal allowance dividedbynumber
ofchildren

[SJMC 328.1590(B)]

Survivorship Allowance to Surviving Children Where Surviving Spouse Dies
After Receiving Allowance

If at the time ofyouc death, youhad an eligjble surviving spousewho subsequentlydies,
any unmarried eligible surviving children existing at the time of }roue spouse's death will
receivethe ctuldren's suevivorslup allowance describedpreviously.
[SJMC 3.28.1600]

PaymentMethod of Surviving Children's Allowance

Your children's survivotslup allowance willbepaid to the custodialpazent or guazdian.

The RetirementBoard may, however, paythe allowances to any otherperson, ox
directlyto the ckuldren, if it feels this is in thebest interest of the children. In addition,

the Boazdmay suspendpayments ifithas reason to believe thatthe allowances aze not

being used foT the henefi[ o f the children.
[SSMC 328.1520 and 328.1610]

As an attemative, youmayfile abeneficiazydesignation formwiththeRetirement Board
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requestingthatyouc drildren's survivozsMp allowancebepaidtksough anyofthe

following

Anamed custodianforyowchildrenunderthe CalifomiaUnifocm

TYansfers to Minors Act

Atrustee of ahvst created forthebenefit ofyou children under yow

wll

A Mutee of an inter vivos trust (L.iving Tnist)

Ifyou want yourchildien's survivorship allowance to bedistributedthrough one ofthese

vehicles,}roumust legallynamethe custodian or establish the hvstvsingone ofthese

tluee vehicles. In addifion, you must put the infoanation on an official bust designafion

form and file it with the Retirement Bo azd, naming the Gusto di an or explaining that the

trust exists. Ifpayment is to be made to one ofthese trusts, the trustmust be legally

approved bythe cour[sprior to anypayments being made.

[S7NiC 328.1525]

Benefits When There Is No Surviving Spouse Nor Surviving Children

If}rouhave no eligible surviving spouseor eligible cMldren, yourestate ordesignated

beneficizrywill receive a lump sum deathbenefit. Tkds is payable onlyif, atthetime of

}row death, }rouhave notreceived at least as much as thetotai ofyowcontributioas,

plus interest. Your estate orbeneficiarywillreceivethe difference betweenyourconhi-

butions (including interest) and the totalpaidto youbytheretirement system atthe time

ofyour death. Ifyou choose an oprional allowance as described onpage 45, then }roar

designated beneficiarywillreceivethatmonthly survivorship allowance.

[S.TMC 3.28.1070]

SPECIAL DEATH BENEFIT

In additionto thebene5ts outlined above, $500 will bepaid to thebeneficiaryyou have

designated, or to }roar estate ifno beneficiaryis designated.

[SJMC 328.1620]

OPTIONAL SURVIVORSl~ ALLOWANCES

You have the option ofreducing}rour ownretirement allowance in order to provide a

survivorship allowanceafter }roar death
[S7MC 3.28.1650]

ur choices include reducing your allowance in order to provide }roar sp ouse or child
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witha kugher survivorhip allowance than thebenefits described intheprevious seclions

ofthischaptes Also, youmay elect to reduce yourretirement allowance in order fo

provide abeneficiary, whowouldnot othe=wisebe entitled, with amontlily survivoislvp

allowance.

You andyour bene5ciar}js ages areveryimporLanf in determining the aznountbywhich

yourretirement allowancewillbereduced Ifyourbeneficiaryis significantlyyounger

than you,}rourbenefitwouldbeceducedmorethan ifyouweie thesameage. Tlris is

because thebenefitto }rowbeneficiazywillmostlikelybepaid for a longerpedod of

time.

Time Limits to Choose Options

An elecrion for anoprional settlement mustbe made i¢ writineno laterthan 30 days

afterthe effecrive date afyourretirement. You may amendorrevoke any elecrion in

writineno later titan 30 days after the effective date ofyourretirement. Anyelection

that is not amended or revoked on orbefoxe 30 days from the effective date of}rour

retirement shall be irrevocable.

[SJMC 328.1660] -

Once }rou elwt an optional settlement tUatreduces yow ownretirement allowance, you

cannot ktaveyoiuhase allowance changedbackto its original amount after the dead-

]ineshavepassed.

.Optional Settlements

Youroptions include:

~ Aceduced retirement allowancepaidto yourselfuntil your death, and

thenthe sameamountpaid to yourbeneficiary for the res[ofhis/herlife.

[SJMC328.1670]

~ Areducedretirement allowancepaid to youuntil }roar death, andthen

one-hatfofyourreduced allowancepaid to }roue beneficiaryforthe rest

oflus/her life. (Note:IfyouLave aneligibles~aviving spouse,your

spousewillreceive 1/2 ofyourretirement allowancewithoutrequuvig

youto take areduced allowance. Please refer to page 42.)

[SJMC 3.28.1680]

Areduced retirement allowance paid to yourselfunril your death, and

then apereentage ofyourxetirement allowancepaidto }rourbeneficiary

for therest ofhis/hei life. Thepercentages are subject to the approval
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of the Retirement Boazd. (This opfion is not availableto you if, at the

time ofretirement, youhave a spouse orchild who wou(dbe entitled to
survivo~stupbenefits.) -_

[SJMC 3.28.1690]

Benef ciaries of Optional Settlements

Ifyou aze married at retirement and at the time you elect anyof the options, then you

must designate your spouse as thebeneficiary enlitled to receive the optional settles

ment. Nobodyotherthan your spouse is eligible to beadesignatedbeneficiary. Ifyou

name someone other than your spouse and at the time ofyour death there is an eligible

surviving spouse or child, thenno benefits willbepaid to the designatedbeueficiary.

Instead, suvivorshipbeuefitswillbepaidto yoursurviving spouseorsurvivingclvldren.

[SJMC 328.1710(B) and 328.1700]

Anybeaeficiaryyoudesignate toreceive anop5onalsettlement benefit mustbe anatisal

person; that is, }rourbeneficiarymust be a rezlperson, not a coiporarion, pacaierstup,

oraanimal. Your6eneficiazymust sa6sfythe BoardlLatheJsheisindeed}rourdesig-
natedbenenciazyandisentitledtoeeceivethebeneSt(s)inquestion.

[SJMC 3.28.1710]

Beneficiary designation forms for active employees are available firomtheHumsn

Resources Department, or, ifyour azeretired, fromthe Depadment ofRetirement

Services.

r'7i
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jl~~. DEATH BEFORE RETIREMENT

This chapter describes thebenefits avulable W your survivors ifyou diewtule still a

member of the retirement system, but b efo re retirement.

Death Before Retirement: Nonservice-connected Death with less

than 5 Years of Service

If at the time o£your death, you had less than 5 yeazs of service credit a¢d your death

was not servicesconnected, your designatedbeneficiary or estatewill receive the

fullowingbenc5ts: -

Your accumulated contributions to the system, and

~ One-twelfthofyour annualeamed or eaznable (whict~everis grea~r)

compen-sarion duringthetwelve montUsimma~iatelypiecedingyour

deathmultipliedbythenumber yearsofservice creditto w]uchyou

were entitled at the time of your death. Tkris amountmaynot exceed

one-half of yow compensation earned or compensation eazna6le in the

twelve-monthperiodpreceding your death.

[SJMC 328. t 500]

This deathbenefit is a lump sumpayment, but it maybe paid to youcbeneficiaryin a

fixednumbaofinstallments. Youmayelwtinwritingto have}rour deathbene5tspaid

to }roar b eneficiary in installments. I£you have not made an election, }roar b eneficiazy,

afteryouc deat}y maychoose installmentpayments before anydeathbenefit ispaid.

Themonthlyinstallmentwillbe the actuazial equivalentofihelumpsumamount. The

~paymentscan be fixedinnumberofinstallments oramommtofeachinstallment. Regulaz

interest willbecredited on the unpaidbalance ofthebenefits payable. Thepaytnents

continue until the actuaeial equivalent ofthe total deathbenefithas beenpaid.

[SJMC 3.28.1510]
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Death Before Retirement: More than 5 Years of Service or

Service-connected Death

'['tus sectionappGes if}roumeetthe followingconditions:

You diewhile amemberofthererirement system

You diepriorto beingretired

~ - You hadmore than5yeazs of service atthe timeofyour death or }roar
deathisdetermined bythe Boazdto havebeen aservice-connected
death

[SJMC 3.28.1470]

Survivorship Allowance to Surviving Spouse

Ifyouhave an eligiblesurviving spouse attl~e time ofyourdeath, your spouse willbe

eligible for amonthlyallowance until he orshe mnrries or dies, wMchever comes first.

('The allowancewill continue evenifyour spouseremanies ifyou are atleast 55 years

old with at least 20 yeazs ofretuement service creditat the tune oFyour deatk~ or have at

leaf 30 years ofservice regazdless of}rour age.)

[S.TMC 3.28.1480])

An eligible surviving spouse is thepersontowhom youwere marred at tUe time ofyour

death andwho survives your death. [SSMC 3.281460(E)]

Themonthly allowancewillbe calculated ufollows:

Years of Service x 2.5% x F7nal Compensation

If you were still as active City employee at the fine of your death, the allowance

willbe aminimumof40%of}rourSnat compensarion

The allowance will notbemore than 75%of}rourfinat compensation

[S7MC3.28.1480(A)]

kR

Federated City Hmployees' Hetiremeut Systes }iandbook 2000



Survivorship Allowance to Surviving Children if There is No Surviving Spouse

Na survivorship benefits are paid !o your children if you &ave a surviving

spouse. If at the time ofyouc death, you do not knave a surviving spouse, your eligible

childrenwillreceiveaswvivo~lup allowanceunriltheyreach the age of l8. Theymay

continue to be eligbleuntil age22 ifthey azefull-time students and meetthe qualifica-

tionsforaschoolallowance.

YourckuldrenmustmeetalloFthe followiggrequiicments:

The child survives yourdeath

The child is unmazried at the time of}rour death (aud has never been.

manied)

The cMld is under the age of 18 yeazs at the time ofyour death

If [he child is adopted, the adoptionwas completedprior to your death

(SSMC 3281460(D)]

Ifyouhave a child that isbom afteryour death, thechildwill be entitledto

benefits at birth. (SJMC 3.28.1530]

Your eligible cYrildren will receive a percentage of the allowance that would have b een

payalile to yoursurviving spouse, ifthere had beenone. The allowance willbe

calculated as follows:

One Child: 25%ofthe spousal allowance

'1~vo Children: - 50%ofspousal allowance (25%each)

Three or More Children: ~75%ofspousal allowance dividedliynumberof
children

[S.TMC328.1480(B)] -
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Survivorship Allowance to Surviving Children if Allowance to Surviving Spouse
Ceases Due to Death or Remarriage

If at thetimeofyour death, }rouhadaneligible survivingspousewhose allowance

stopped due to deathorremazriage, your eligible survivingchildxenwilireceive the

children's survivorship allowance deseribedontheprevious page.
[SJMC328.1480(C)]-

Your children's survivorship allowancevrill bepaid to the custodialpazent or guardian.
The Retirement Boazd may, however, pay the allowances to any otherperson, or
directlyto the children, ifit feels tivs is vi the best interest of theduldren. In addi6oq
the Board may suspend payments ifit has reason to believe thatthe allowances aze not
being used forthe benefitofthe cMldcen. [S.iMC3281520]

As an alternative, youmayfile abeneficiarydesignation fomiwiththeRetirementBoazd
iequesfing that}rour clvldren's survivorship allowancebepaidttrough any ofthe
fallowing:

Anamed custodian foryour childrenmmderthe CalifomiaUnifoan
Transfers to Minors Act

A tmstee of a bust created for the benefit o f you children under your
wiIl

Ahvsteeofanintervivosirust (I.ivingTrust)

If}rou want}rour children's survivorship allowance to be distributed tkuough one ofthese

vehicles, youmust legallynamethecustodian or establishthehvst, andyoumustput the
infonnation.on anofficialhvst designationform andfileit withlheRetirement Boazd,
naming the custodian or explaningthat the tucst exists. Ifpayment is to bemade to one
ofthese busts, the bust mustbe legally approved by the courts priorto anypayments
beingmade.
[SJMC 3.28.1525] .

50

Pedecated Clty Hmployees' Retirement System Handbook 2000



Benefits When There Is No Surviving Spouse Nor Surviving Children

Ifyouhave no surviving spouseor eligiblechildren, yourdesignatedbeneficiazywill
ceceive yourdeathbenefit. Ifyoul~ave not named abeneficiary, the deathbene5f will
be paid to your estate. (Youmaynazne or change your beneficiary at anytime) This
benefitconsists bfthe follovring:

Your accumulated conhibutions to the system, and

~ One-twelfth oFyour annual earned or eamable (whicheveris greater)
compensation duringtherivelve montYis immediatelyprecedingyour
deathmultipliedbythenumberyears ofserviceto whichyouwere
entitled at the time ofyour death. Tlvs amount maynot exceed one-half_
of your comp ensarion earned or compensation eamable in the twely e-
monthpedodprecedingyourdeath. (This lunit is reached at6years of
service.)

[SJMC 3.28.1500]

This deathbenefit is a lump sumpayment, but itmaybepaidto your beneficiaryin a
fixednumberofinstallments. Youmayelect inwritingto Have }rourdeathbenefitspaid
to your beneficiaryin installments. If you havenotmade anelecrion, yourbeneficiary,
afteryoUr death, maychoose installmentpaymentsbefore anydeathbenefitis paid.

Themonthlyinstallmentwillbelhe actuarial equivalentoFthe lump sum amount The
payments canbefixed innum6erofinstallments or aznount ofeachinstallment. Regutar
interest willbe credited onthe unpaidbalance of thebenefitspayabte. Thepayments
continueuntilthe actuazialequivalent ofthetotal deathbene&thas beenpaid.
[SJMC 3.28.1510]
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~_~.., , wll MEDICAL AND DENTAL BENEFITS

Tkus chapter describesmedical and dental benefits for service aad disabilityretirees and

their survivors. It also describes the eligibiliryrequirements for survivors ofinembers

who diedpriorto retirement.

MEDICAL BENEFITS

Medical Insurance Eligibility Requirements For Retirees

Youmaybe entitledto medical insurance coverage afterretuement if}roumeet the

followi~gqualificazions:

You aze retired for service or dis ability

You aze entitledto credit for 15 or more years of service oryou receive

an allowance that is equal to at least 37.5%ofyour &nal compensation

Note: Zjyou have a disability retirement that is being offset due to workers'

compensation benefits, the allowance used [o deternxine if you meet the 37.5%

minimum is your retirement allowance 6ejore the o,/fset.

[SJMC 3.28.1950(A) and 3.28.7970(A)]

Medical Insueance Coverage for Spouse

Your spouse is eligible formedical insurance oniv if}rouweremaaied to that spouse at

the time o f }roar retirement.

[S7MC 328.1970(C)]
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Medical Insurance Coverage for Survivor{s)

~Yoursuiviving spouse or dilldrenmaybe eligible formedicalinsurance coverage ifthey

meet the following qualiScations:

You diedbefoierefiring, orwereretired forservice or disability

At the time ofyour death, youwere enritled to credit for 15 ormore

years of service orwerereceiving an allowance that is equal to at least

37.5%oFyour Snal compensarion ~ .

Yow survivorreceives amonttilysucvivorslilp allowance6ecause of

your deathduring your employment withthe Cityor aReryouretired

At the time of your death, you andyour sutvivorwexe enrolled in one of

the C5lysponsocedmedicat insurance plans

Your survivor applies to conrinuemedicalinsurance coverage atthe time

ofyour death

Your survivor agrees to payany applicabtepremiums for this coverage

Note: If, ~at the time of your death, you were receiving a dfsability retirement that

was being offset due is workers' compensation benefits, the allowance used to

determine ifyou meet the 37.5°/a minimum is your retirement allowance before the

offset.
[S7MC 328.1960 an3 3.28.1970(B)]

Single Coverage Only for Surviving Spouse

Generally, a surviving spouse is eligible onlyfor single coverage. However, ifyouhave

at least one surviving cMld, or if your spousehas at least one unmazriedminor child, mmd

the child was enrolled in amedical insurance plan sponsoredbythe City at the time of

your death, thenyoursurviving spousewillbeelig'ble for Punilycoverage.

[S7MC 328.1970(C)]
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Medical Insurance Premiums

The Retirement System pays 100%ofthepremium forthe lowest costplan available to
active City employees. Ifyon oryour survivors select a plan other than the lowest cost
plan, thenyou oryour sluvivors mustpaythe differencebetweenthc premium focthe
selectedplan andihe lowest costplan. Premiumpayments aze deducted fromyour(or
your survivor's) retirement allowance.
[S7MC 3281980]

DENTAL BENEFITS

Dental Insurance eligibility Requirements for Retirees

Youmaybe enriUedto dental insurance coverage afterretirement ifyou meet the
following qualifications: .

Youretire duecfly from CiTyse~vice

Atthe time of yourrefirement, you aze enrotled in one of the denial
insuranceplaus sponsoredhythe CiTy

You are entitledto ereditfor5 or moreyeazs ofservice or youreceive
an allowance ft~at is equal to at least 37.5%of}rour 5na1 compensation

Note: Members who leave City service prior to retirement ("deferred vested"
members) are not etigi6le for dental insura¢ce.
[SJMC3.28.2020(A)(1)]-

Note: Ifyou have a disability retirement that is being offset due So workers'
compensation benefits, the allowance used to determine if you meet the 37.5%
minimum is your retirement allowance before the offset.
[SING 3.28.2000 and 3.282020]
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Dental Insurance Coverage for Survivors

Yow surviving spouse orcluldrenmaybe eligiblefor dental insurancecoverageifiheymeetthefollowing

requirements: _

You diedbefore retiring, orwere retired for service or disability

~ ATthe time ofyour death, youwere entitled to creditfar5ormoreyears ofservice otwere

receiving an wanc o

Yoursurvivorreceives amonthlysurvivarskup allowancebecause o£your deathduringyour

employment withthe CiTy or afterxetiringduectly from activeCityservice

Atthe time of your death, you and your survivor were enrolled in one ofthe City sponsored

dental insuranceplans

Note: If, at the time of your death, you were receiving a disability retirement that wns being offset due

to workers' compensation benefits, the allowance used to determine if you meet the 37.5%minimum is

your retirement allowance before the offset.

[S7N1C 328.2010 and 3.28.2020(B)]

Dental Insura¢ce Premiums

The Retirement Systempays 100°/a ofthe dental insurance premiums.

[S7MC 3.28.2030]
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,~~1{ti~ COST—OF—LIVING ADJUSTMENTS

Aftecreceivingaretirement or svrvivorslvp allowance forone year, }rou aze eligible for

cost-of-living adjushnents (COLA). OnAprillofeveryyeaz,}rourretireFnentallow-

ante or survivorslvp allowancewillbeadjusted to reflect ck~anges in the Consumer

Price Sndex(CYn. The resulring adjustment will remain in effect untilMarch3l ofthe

fnllowingyear.

No matterwhat the"officiaP' post-of-living change is, no allowancewillbeincreased

more than3percent over, or decreasedmorethan3percentbelow, tl~e allowancepaid

_ dv_ng [hepxeviaus yeaz (Aprill to Mazch 31).

Cost-Of-Living Adjushnent Eligibility

To receive an allowanceincrease ordecrease on Aprii 1, you must:

~ Have beenreceivingaretfirement allowancefor at least onefutl year; or

~ Havebeenthe siuvivor o£anacfiveemployee for at least one full yeaz; or

~ Havebeenthe swvivor ofan eligibleretiree who died at leatone fiillyeaz

earlier.

7fyou retirepartwaythrough the yeaz (between April 1 and March 31), your fast

retirement allowance cost-of-living adjustmentwillbegin ontt~e fustdayofthemonth

followingthe one-yearanniversaryofyourretirement. The adjustmeatwillbe prorated

for thenumberofm6nthsremaiuinguntilthe following April. AdjushnenGs occuron

April 1. (See the example onpage 63.)

If you die partway ttaough the yeaz (behveeu AprIl 1 and March 31), the cost-of-
fivingadjustmenfsinyoursurvivors'allowance(s)willbeginonthe &cstdayofthemonih

- - following the oneyeaz anniversaryofyourdeath. The adjus~entwillbeprorated for

the numbaofmonths remaininguntilthe followuigApril. Adjustments occuron

April 1. (See the example onpage 63J
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Determination of Cost-of-Living Adjustment

Before each April 1, the Retirement Boud will determine the cos[-o€living increase or

decrease for theprevious calendar yeaz. To detemune theamommtofthis adjustment,

the Boazdwilluse themost cunentDecember-to-December change inthe Consumes

Price Index (CPn for All Urban Consumers inthe SanFrancisco-Oakland Mefropoli-

tanArea, publishedbytheU.S. Departrnent of Labox'sBureau o£Labor Stafistics.

Thiscost-of-living increase or decrease (subjectto the 3 percent limitation) above or

below thepcevious yeaz's CPI, will be applied to alleligjbleretirement allowance

payments for theperiodbegimilng onApril l andwill continuetUrough the following

Mazch 31.

Ifthe CPIincrease exceeds 3 percea; the excess percentage will be accumulated from

yeaz to yeazin your"carry-over"account. (Onlypercentagepoints azetracked in the

"cazry-over" account, not actual money.) In yeazs when the CPI increase is less~than 3

percent, the Retirement Departmentwill use}rour "cagy-over°percentagepoints, ifany,

to rnise your cost-of-living adjustmentup to 3 percent.

[S7MC 3.44.040]

Limitations on Decreases in Allowa¢ce

No cosbof-living decreasewill reduce your retirement orsu~vivorsLip allowancebelow

the amount to which}rouor your surviwcs were originally entitied.

[S7MC 3.44.080]
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Example of Cos[-of-Living Calculation

1. You retire on Tune 10, 2000. For the purposes of this example,
assume your retirement allowance is $3,000 per month.

2. Assume the CPI for December 1999 shows a 3.5°/ cost-of-living
increase and that the CPI for December 2000 shows a 5.5% cost-of-
living increase. The difference between December 1999 and
December 2000 is 2%. Therefore, the Cost of Living Adjustment for
April 2001 is 2%.

3. From June 10, 2000 -June 30,.2001, your retirement allowance will
remain $3,000 per month.

4. Starting in Suly 2001, the first month following one year of retirement,
you will receive your first cost-of-living adjustment in addition to
your allowance.

5. Because you retired after March 31, 2000, you aze eligible For a
- partial year of cost-of-living adjustment Benefits foc [he period Suly

2001 through March 2002 (9/12, or 75% oFthe year).

2%x.75=1.5%
$3,000 x 1.5 % (cost-of-living increase) _ $45.00

Your retirement allowance will become $3,000 + $45.00 = $3,045.00

5. Assume the cost-of_living increase from December 2000 to December
2001 is 4%.

7. As of April 1, 2002, you will receive the fu113% i¢crease and 1%a wilt
be added to you[ "carry-oven" account.

$3,045.00 x 3%=$9135
$3,045.00 +$ 91.35 = $3,136.35

Your allowance will be then be $3,136.35 per month.

From then on, youare eligible for the fullamount ofcost-of-living increases (orde-

creases)thattakeeffecteachAprill. Theseincreases (or decreuesj azebased on

}roar original retirement allowance plus whatever cost-of-living adjushne~s have been

made inprioryears. In Uus example, }rournext cost-of-living adjushnentwouldbe

made to yournewretirement allowance of $3,13635 permonth.
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Cost oFLivingAdjustment (COLA) Bank Accounts

Ck~anges in the ConsumerPiice Index maybe greater thanthe 3 %increase and

decrease allowedbytheFederated CityEmployees' Retirement System. For Uus

reason, members are allowedto accumulate anyeost-of-living percentage increases

above themasimum 3 °/a paid6ythe system. No actual money is kept in the "COLA

bank"account. Ris onlyamethodto hack excesspercentagepoints.

cost-of-living increase3°/a inyeazswhen the actual cosLOf-livingindex increasesby _

less than 3%.

For example, ifthe cost-of-living indexrose4°/a in oneyear, youwouldceceive the

system's maacimum 3 % ineeease, and 1%would be addedto your "WLAbank°

account

Index Pian Add to "Carry-over"

Increase Pays Carry-over Accovnt

Balance

Yeaz 1 4% 3% 1% 1°/a

Yeaz2 5°/a - 3% 2°/a 3%

Yeaz'3 1/2°/a 3%' (21/2%) 1/2%

Year 4 2°/a 2 112% 0°/a 0°/a

7nno case, however, will members have anegativebalance intheir"COLAbank"

account. Youcannot dmw a lazgerpercenttk~an is available inyour "COLAbenk"

account. (See example in Yeaz 4.) TlilsprocessisdoneautomaticallybytheRetire-

mentDepartwent. There is no needto request deductionsfromyour"COLAbank"-

account
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ACCi7MUL,ATED CONTRIBUTIONS

Yourown contributions to the system. Doesnotinclude contn'butions the Citymakes

to the system on yourbehalE [SJMC 328.030(I~]

ACP[lARY
The RetixementBoazd's actuazyis a statisticianwho compazes economic and demo-

grapluc azsumprions withthe actuatexperience ofthe Retirement System. The actuary

thendetermines theprojected liabilities andmakes recommendations fox the Clry and

Member conhibutionxates. The actuaryis also responsible for analysis andcost

estimates ofanyproposed plan cFianges.

ACTUARIAL EQUIVALENT

A b enefit o f equal value when computed, based on ffie mortality tables and regulaz

interest rate adopted by the RetirementBoazd. For example, ifyou chooseanoprion

that pays you alowerretirement allowance in return for}rour spousereceiving ahigher

surviwrsMp allowance, the totalbenefit is an actuarial equivalent. 7notherwords, the

totalpayments to you and yourspouse aze calciilated to be equal under any op6onthat

you may choose.

COMPENSATION
Yourbasesalary includes all paid leaves (including sick leave,paidholidays, paid

vacation leave, andpaid compensatorytune). This does not includeover4cue, lump sum

compensatorytimepayoffsor anyother specialpays. (SJMC 328.030(E)]

COMPENSATION F ARNABLE (N~ll-rime Service)

The bue monthly or biweekly pay at you s alazy step within your classi5ca6on

[SJMC 328.0300(1)]

COMPENSATION Ee1RNED (Part-lime Service)

Thebase montt~lyArbiweeklypayyou actuallyeazn.

[SSbIC 3.28.030(F)(2)]

Ct1RRENT SERVICE
Your CiTy service since July, l 197A [S7MC 328.030(F~]
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FEDERATED POSITION

Ajob thz[ismm~allycoveredbythe Federated City Employees' Retirement System.

FINAL COMPENSATION (FSnaVAighest Average Salary)

Your final compensation is thehighest average annual base payeacnable over 3 con-

securive yeazs ofCityservice. Yourmonthly final compensationis calculatedby

dividingyourbasepay duringyourmostlugUlypaid 3 consecutiveyeazs of salaryby 36.

(Forpersons who qualifyto be members ofthe retirement system aspart-tune employ-

ees, the compensarion used is the amount actuallypaid to }rou forthepart-time service.

For persons n a reduced work week, the compensation is the amount ̀bavable" to you

based onfull-time service.)

Ifyouhavebieaks inservice, those breaks maybe combined to make aperiod oftkuee

consecufive years as long as the periods ofsecvice azeconsecudve except for such

breaks. If abreak in service did aot exceed six months in duration, time included in the

breaks and compensation eama6le do^n9 such timesliallbe uicluded in computarionof

5na1 compensatlon. If abreak inservice exceeded sixmonths in duration, the5rst six

months ofthebreakand the compensation eamable durutg those six months shall be

Inc/udedin the computarion of5nal compensatlon. TSmeincluded inthebreakthatis

more thansix montkvc and the compensationeunable during that excess tune shall be

excludedinthe computafionof5nal compensation.

[S7MC 3.28.030(K) and 3.28.030(F)]

MORTALITYTABLE
A table detailingthe expwtedlife span and expwtednumber ofannual deaths of

retirement systemmemhers. Thetable is developedbythe system's actuary.

PRIORSERVICE
Your Cityservicepriorto July 1,1975, forwhichyou aze mtitledto credit underthis

System [SYNC 3.28.030(1)]

RECA'ROCTTY
An agreement effective onDecember 9,1994, between the City ofSan Jose and the

California Public Employees' Retirement System (Ca1PERS) thatin certain situations

results in improved retirementbenefits forpecsons who move &omoneretirement

system to the other:
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REGULARINTEREST
Snterest attherate establishedbytheRetirementBoard,compounded annually.

[S7MC3.28.030(U)j

RETIl2EMENTALLOWANCE
Themonthlyserviceretirement allowance ordisability allowance you receive afteeyou

retire. Could alsobe calledapeasion.

RETIREMENT BOARD

The hvstees responsible formanagingfheRetirementFund. The Boazd consists of five

members: amemberofthe Civil Service Commission, amemberofthe City Council,

two City employees who aze also members ofthe Retirement System, and one member

ofthe publicwho is notconnectedwith Citygovemment, buthas siguificantrelevant

experience in investrnentmatters. [SJMC2.08320]

RETA2EMEN'I' SERVICE CREDIT

(See Service, Years o~

SAN JOSE MUNICIPAL CODE [SdMC]

The body o f laws governing the City of S an Jose.

SERVICE, YEARS OF(Refirement Service Credit)

Periodof time forwhichRetirement Systeenmembers worked for the Cityof SanJose

andwere enrolledinthe Refinement Sys[em. I~lud~ re_eulaz full-time andelig{blepart-

timeservice, eligible activemilitaryservice, andabsence firomworkwith fiill compensa-

tion(paid adavnishztiveleave, paid compens atory time, paid disability leave, paid

holidays, paid sickleave,paidvacationtime, elcJ.

You eamone yeaz ofFederated city service ifyou work at least 1,739 hours of service

credit in anycalendar yeaz. Although you actuallywork2,080 hoiusper yeaz if}rou

work fiill-time, you ontyneed 1,739 hours to eam one yeazofretirement servicecredit.

If youworkmorethan 1,739 hours in one year, you Brill get one yeaz ofcredit. Ifyou

aze on areduced (lessthanfull-time) work schedule outwork 1,739 hours in ode year,

you eam one yeaz of credit. If}rouwork fewer than 1,739 hours in one year, you divide

the actual number ofhours youworkedby 1,739 to determine the service credit forthat

yeaz.

For example, ifyou worked 10 years and 2 months (or 8 weeks), yourzetirement

Federated City Employees' Retlreme¢[ System Handbook 2000
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seevice creditwouldbe calculated as follows:

Fullyeurs ofservice: - 10.00

Partial year: 8 weeks x 40 hours per week=320 hours

320 hours/1739 hours (full yeaz)= 0.18

Total years of set~vice:

7G

10.18
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